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CALIFORNIA STATE BOARD OF EDUCATION
March 2010 AGENDA
 FORMCHECKBOX 
 General Waiver

	SUBJECT

Request by Los Angeles Unified School District for Fenton Primary Center to waive California Code of Regulations, Title 5, sections 11960(a) and (b) to allow the charter school attendance to be calculated as if it were a regular multi-track school and to allow a 170-day calendar. (Prospective).
Waiver Number: 21-12-2009
	 FORMCHECKBOX 
 Action
 FORMCHECKBOX 
 Consent




	RECOMMENDATION


 FORMCHECKBOX 
  Approval   FORMCHECKBOX 
  Approval with conditions   FORMCHECKBOX 
  Denial
That: 1) The charter school will operate three tracks, each will offer a minimum of 170 days beginning with the 2009-10 school year; 2) For each track, the charter school will offer the minimum annual instructional minutes as specified by California Education Code (EC) Section 47612.5; 3) No track will have fewer than 55 percent of its school days completed prior to April 15; and, 4) Average daily attendance (ADA) will be calculated separately for each track by the method set forth in California Code of Regulations Title 5 (5 CCR), Section 11960, and then the resulting figures will be totaled. Because this waiver is granted for less than two years, EC 33051(b) will not apply, and the district will be required to reapply.
	SUMMARY OF PREVIOUS STATE BOARD OF EDUCATION DISCUSSION AND ACTION


Fenton Primary Center (Charter #0911) has no previous action by the State Board of Education (SBE). However, at the April 2000 SBE meeting, Fenton Charter School (Charter #0030) was approved under waiver #CDSIS 11-1-2000 to operate the same multi-track, 163-day, calendar that was in place at the school prior to conversion to charter status. 
At its July 2000 meeting, the State Board of Education (SBE) approved SBE’s Policy #00‑05 Charter School Average Daily Attendance: Alternative Calculation Method available at http://www.cde.ca.gov/re/lr/wr/documents/charterschoolada.doc, that applies to this waiver request. Many multi-track calendar waivers for charter schools have been approved by the SBE in the past nine years.

However, this waiver is not eligible for the waiver request Consent Calendar because in addition to the more common multi-track waiver, this waiver asks to reduce the annual calendar to 170 days. 
	SUMMARY OF KEY ISSUES


Among other flexibility provisions added by the Legislature in 2009 was EC Section 46201.2 which states:

EC Section 46201.2 (a) Commencing with the 2009-10 school year and continuing through the 2012-13 school year, a school district, county office of education, or charter school may reduce the equivalent of up to five days of instruction or the equivalent number of instructional minutes without incurring the penalties set forth in Sections 41420, 46200, 46200.5, 46201, 46201.5, 46202, and 47612.5. A school district, county office of education, or charter school shall receive revenue limit funding based on the adjustments prescribed pursuant to Section 42238.146 whether or not it reduces the number of schooldays or instructional minutes. (b) This section shall become inoperative on July 1, 2013, and, as of January 1, 2014, is repealed, unless a later enacted statute, that becomes operative on or before January 1, 2014, deletes or extends the dates on which it becomes inoperative and is repealed.

This language appears to allow reductions of five school days starting with the 2009‑10 year for charter schools. However, it has been determined by the California Department of Education and the Department of Finance that additional legislation is needed to fully implement the intent of EC Section 46201.2, since it does not address 5 CCR Section 11960. In the meanwhile, as in the case of this charter, the waiver process will be used to reduce the required number of days in charter school calendars when needed.
Title 5, Section 11960 defines regular ADA in a charter school, and establishes the calculation for determining ADA. The calculation divides the total number of pupil-days attended by the total number of days school was actually taught. This section also requires a proportional reduction in a charter school's funding for each day less than 175 days if the school operates fewer than 175 days in any fiscal year. 

As referenced in the SBE Policy #00-05: 

"attendance" means the attendance of charter school pupils while engaged in educational activities required of them by their charter schools, on days when school is actually taught in their charter schools. "Regular average daily attendance" shall be computed by dividing a charter school's total number of pupil-days of attendance by the number of calendar days on which school was actually taught in the charter school. For purposes of determining a charter school's total number of pupil-days of attendance, no pupil may generate more than one day of attendance in a calendar day.

A multi-track calendar waiver is typically requested by charter schools that operate on a multi-track, year-round education calendar so that they can claim the full ADA. In a multi-track calendar, the total number of days that school is taught may actually exceed 200 days. However, each track of students is only provided instruction for the number of days in a given track, typically 175 or 180 days. Therefore, a waiver is necessary for a multi-track charter school to separately calculate ADA in each track, rather than for the 
	SUMMARY OF KEY ISSUES (Cont.)


school as a whole. 

Los Angeles Unified School District (LAUSD) is requesting this waiver on behalf of 
Fenton Primary Center, Charter #0911, to allow the school to operate a three track, 170-day calendar beginning with the 2009-10 school year. 
Fenton Primary Center will serve the kindergarten through grade one population previously served by Fenton Charter School, Charter #0030. Fenton Charter School has operated for over 20 years as a kindergarten through grade five elementary school on a three track calendar. To continue to serve all its students and to move toward a traditional calendar, Fenton Charter School created Fenton Primary Center to serve grades kindergarten through grade one (K-1) with Fenton Charter School continuing to serve grades two through five. The intention was to move the K-1 primary center to a new site, thus creating space for the school to move grades two through five to a traditional calendar. The timing of Fenton Charter School’s charter renewal and Fenton Primary Center’s charter petition was important for the schools in order to begin work to identify and purchase a site for serving students in grades K-1. 

LAUSD approval of the charter renewal and start up petition was later than anticipated and the timing did not allow for purchase of a second facility. The current budget crisis has further delayed the schools from finding and procuring another site. As a result, both schools continue to operate on the existing site and on a multi-track calendar.  
A waiver of this section will allow Fenton Primary Center to operate three tracks with a minimum of 170 days of instruction and to separately calculate the ADA for each track, rather than for the school as a whole. This is consistent with how ADA is calculated for a regular school with multiple tracks. The charter school has proven that no track has fewer than 55 percent of its school days occurring prior to April 15, one criterion of the SBE waiver policy.

On the basis of this analysis and with the conditions as listed, the Department recommends approval of this waiver. Because this waiver is granted for less than two years, EC Section 33051(b) will not apply, and the district will be required to reapply. 

Additional legislation is anticipated for EC Section 46201.2, which will allow the flexibility for charter schools to operate at 170 days. Therefore, a subsequent waiver of this EC section would not be anticipated.
Because this is a general waiver, if the SBE decides to deny the waiver, it must cite one of the seven reasons in EC 33051(a).
Demographic Information: Fenton Primary Center has a population of 435 and is located in an urban area in Los Angeles County
Authority for Waiver: EC Section 33050

Period of request: July 1, 2009, to June 29, 2011
Local board approval date(s): November 10, 2009
Public hearing held on date(s): November 10, 2009
Bargaining unit(s) consulted on date(s): The Charter School does not have union representation. 
Name of bargaining unit/representative(s) consulted: The Charter School does not have union representation. 

Position of bargaining unit(s) (choose only one): The Charter School does not have union representation. 

 FORMCHECKBOX 
  Neutral                        FORMCHECKBOX 
  Support                      FORMCHECKBOX 
  Oppose: 

Comments (if appropriate):

Public hearing advertised by (choose one or more):

 FORMCHECKBOX 
 posting in a newspaper       FORMCHECKBOX 
 posting at each school           FORMCHECKBOX 
 other (specify)
Advisory committee(s) consulted: Fenton Primary Center Board
Objections raised (choose one):  FORMCHECKBOX 
  None       FORMCHECKBOX 
  Objections are as follows:

Date(s) consulted: October 29, 2009
	FISCAL ANALYSIS (AS APPROPRIATE)


There is no statewide fiscal impact of waiver approval.

	ATTACHMENT(S)


Attachment 1: General Waiver Request (5 Pages) (Original waiver request is signed and on file in the SBE Office or the Waiver Office.)

Attachment 2: Fenton Primary Center Calendar (1 Page) (This attachment is not available for Web viewing. A printed copy is available in the SBE Office or the Waiver Office.)
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