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	SUBJECT

Consideration of Requests From Nonclassroom-based Charter Schools for “Reasonable Basis”/Mitigating Circumstances Changes in Funding Determinations Based on the California Code of Regulations, Title 5, Section 11963.4(e) for Academy of Personalized Learning, Golden Valley Virtual Charter, California Virtual Academy Los Angeles, Mark West Charter, Merced Scholars Charter, Mountain Peak Charter, Independence Charter and Sherman Thomas Charter.
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	RECOMMENDATION


The California Department of Education (CDE) and the Advisory Commission on Charter Schools (ACCS) recommend that the State Board of Education (SBE) approve the requests to allow the inclusion of mitigating circumstances in the determination of funding rates required by California Education Code (EC) Sections 47612.5 and 47634.2 and implemented through California Code of Regulations, Title 5 (5 CCR) Section 11963.4(e) for Academy of Personalized Learning, Golden Valley Virtual Charter, California Virtual Academy Los Angeles, Mark West Charter, Merced Scholars Charter, Mountain Peak Charter, Independence Charter and Sherman Thomas Charter. 
	SUMMARY OF PREVIOUS STATE BOARD OF EDUCATION DISCUSSION AND ACTION


Senate Bill 740 (Chapter 892, Statutes of 2001), enacted provisions of law (California Education Code (EC) Section 47612.5) that established the eligibility requirements for apportionment funding for charter schools that offer nonclassroom-based instruction. The statute specifies that a charter school may receive funding for nonclassroom-based instruction only if a determination for funding is made pursuant to EC Section 47634.2 by the SBE. The law provides the SBE with the authority to adjust the apportionment of charter schools that offer nonclassroom-based instruction. The law also states that a funding determination by the SBE for nonclassroom-based instruction shall not be more than 70 percent of the unadjusted amount to which a charter would otherwise be 
	SUMMARY OF PREVIOUS… (Cont.)


entitled, unless the SBE determines that a greater or lesser amount is appropriate based on specified criteria. The statute also specifies that nonclassroom-based instruction includes, but is not limited to, independent study, home study, work study and distance and computer-based education.
Senate Bill 740 also established the ACCS to develop criteria for the SBE to use in making funding determinations for nonclassroom-based programs on the basis of average daily attendance (ADA). Pursuant to EC Section 47634.2, these regulations would:

· Ensure instruction is conducted for the instructional benefit of the pupil and substantially dedicated to that function, and would consider:

· The amount of the charter school’s total budget expended on certificated employee salaries and benefits, and on school sites

· The pupil-teacher ratio in the school

Subsequently, regulations were adopted in the California Code of Regulations, Title 5 
(5 CCR) sections 11963.4 and 11963.6. These regulations specify funding levels for a nonclassroom-based charter school.

Pursuant to 5 CCR Section 11963.4(a), a nonclassroom-based charter school may qualify for 70 percent, 85 percent, or 100 percent funding, or may be denied. To qualify

for 100 percent funding, a nonclassroom-based charter school must meet the following criteria:

· At least 40 percent of the school’s public revenues must be spent on employee salaries and benefits for instructional services or support 

· At least 80 percent of all revenues must be spent on instruction and related services

· The ratio of ADA for independent study pupils to full-time certificated employees does not exceed 25:1, or the equivalent ratio of pupils to full-time certificated employees for all other educational programs operated by the largest unified school district in the county or counties in which the charter school operates
However, 5 CCR Section 11963.4(e) states that the ACCS may find a “reasonable basis” (also referred to as a mitigating circumstance) by which to make a recommendation other than one that results from the criteria specified in the regulations.

	SUMMARY OF KEY ISSUES


5 CCR Section 11963.4(e) provides specific examples of the types of mitigating circumstances and for the ACCS to consider well documented “one-time or unique or exceptional circumstances.” Mitigating circumstances described by a charter school in the funding determination process clarify and provide guidance as to whether or not a specific charter school meets the percentage requirements for a funding determination as expressed in 5 CCR Section 11963.4(a).

Pursuant to 5 CCR Section 11963.4(e): 

A reasonable basis for the Advisory Commission on Charter Schools to make a recommendation other than one that results from the criteria specified in subdivision (a) may include, but not be limited to, the following: the information provided by the charter school pursuant to paragraphs (2) through (8), inclusive, of subdivision (b) of section 11963.3, documented data regarding individual circumstances of the charter school (e.g., one-time or unique or exceptional expenses for facilities, acquisition of a school bus, acquisition and installation of computer hardware not related to the instructional program, special education charges levied on the charter school by a local educational agency, restricted state, federal, or private grants of funds awarded to the charter school that cannot be expended for teacher salaries, or contracted instructional services other than those for special education), the size of the charter school, and how many years the charter school has been in operation. The Advisory Commission on Charter Schools shall give charter schools with less than a total of one hundred (100) units of prior year second period average daily attendance or that are in their first year of operation serious consideration of full funding.

Pursuant to 5 CCR Section 11963.4(e), the Academy of Personalized Learning, Golden Valley Virtual Charter, California Virtual Academy Los Angeles, Mark West Charter, Merced Scholars Charter, Mountain Peak Charter, Independence Charter and Sherman Thomas Charter are requesting consideration under 5 CCR Section 11963.4(e) from the regulatory requirements for a funding determination rate.

The basis of the Academy of Personalized Learning’s (APL’s) request includes: 
· the exclusion of set-aside funds used to establish a Reserve for Economic Uncertainty that is necessary to mitigate the impact of the state budget crisis

The APL is requesting a 100 percent determination rate and relief from the current 5 CCR regulatory requirements. Although APL’s expenditures of 53.77 percent on certificated staff costs exceed the 40 percent regulatory requirement, the charter school’s expenditures of 71.70 percent on instruction and related services and allowable facilities costs do not meet the 80 percent regulatory requirement and make it ineligible
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for a 100 percent determination rate. Based on APL’s documentation, the charter school would qualify for an 85 percent determination rate but it is instead requesting a 100 percent determination rate with the consideration of its mitigating circumstances. 

The basis for the Golden Valley Virtual Charter (GVVC) request includes:

· revenue losses due to lower enrollment and attendance that resulted from a higher than anticipated number of dropouts and recovery students
· exclusion for non-instructional startup and fixed administrative operating costs that are excluded from the calculations required under SB 740 regulatory guidelines

· exclusion for a mandatory minimum reserve requirement
GVVC is requesting a 100 percent determination rate and relief from the current 5 CCR regulatory requirements. Although GVVC expenditures of 87.30 percent on certificated staff costs exceed the 40 percent regulatory requirement, the charter school’s expenditures of 75.12 percent on instruction and related services costs do not meet the 80 percent regulatory requirement and make it ineligible for a 100 percent determination rate. Based on GVVC documentation, the charter school would qualify for an 85 percent determination rate but it is instead requesting a 100 percent determination rate with the consideration of its mitigating circumstances. 

The basis of the California Virtual Academy Los Angeles’ (CAVA–LA’s) request includes: 

· deferred payments of state apportionment funds

· non-instructional and fixed administrative operating costs that are excluded from the calculations required under SB 740 regulatory guidelines

Included in the CAVA-LA’s mitigating circumstances request is a request for the following:

· allocate 70 percent of its expenditures to instruction and related services costs

· allocate 35 percent of its expenditures to certificated staffing costs

· exclusion of one-time funding sources

· record the receipt of deferred state funds on an accrual basis

	SUMMARY OF KEY ISSUES (Cont.)


CAVA–LA is requesting a 100 percent determination rate and relief from the current 5 CCR regulatory requirements. Although CAVA–LA’s expenditures of 83.57 percent on instruction and related services costs exceed the 80 percent regulatory requirement, the charter school’s expenditures of 35.54 percent on certificated staff costs do not meet the 40 percent regulatory requirement and make it ineligible for a 100 percent determination rate. Based on CAVA–LA’s documentation, the charter school would qualify for a 70 percent determination rate but it is instead requesting a 100 percent determination rate with the consideration of its mitigating circumstances. Additionally, approval of CAVA–LA’s request would allow the charter school to allocate expenditures of 70 percent on instruction costs and 35 percent on certificated staff costs.  

The basis of the Mark West Charter’s (MWC’s) request includes: 

· non-instructional related costs for district-leased classrooms, oversight fees, facilities use, and contract district staff
MWC is requesting a 100 percent determination rate and relief from the current 5 CCR regulatory requirements. Although MWC’s expenditures of 45.12 percent on certificated staff costs exceed the 40 percent regulatory requirement, the charter school’s expenditures of 60.17 percent on instruction and related services costs do not meet the 80 percent regulatory requirement and make it ineligible for a 100 percent determination rate. Based on MWC’s documentation, the charter school would qualify for a 70 percent determination rate but it is instead requesting a 100 percent determination rate with the consideration of its mitigating circumstances. 

The basis of the Merced Scholars Charter’s (MSC’s) request includes: 

· deferrals of state apportionment funds resulting in a cash flow crisis that was partially offset by the local education agency cash flow transfer

· increase minimum reserves threshold to address multi-year budget crisis

· exclusion of one-time funding sources
Included in the MSC’s mitigating circumstances request is a request for the following:

· allocate 66 percent of its expenditures to instruction and related services costs

MSC is requesting a 100 percent determination rate and relief from the current 5 CCR regulatory requirements. Although MSC’s expenditures of 45.06 percent on certificated staff costs exceed the 40 percent regulatory requirement, the charter school’s expenditures of 67.28 percent on instruction and related services and allowable facilities costs do not meet the 80 percent regulatory requirement and make it ineligible for a 100
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percent determination rate. Based on MSC’s documentation, the charter school would qualify for a 70 percent determination rate but it is instead requesting a 100 percent determination rate with the consideration of its mitigating circumstances. Additionally, approval of MSCS’s request would allow the charter school to allocate expenditures of 66 percent on instruction and related services costs.

The basis of the Mountain Peak Charter’s (MPC’s) request includes: 

· increased costs for leased facilities for four learning centers located in three counties

· increased curriculum and instructional costs for a resource library due to higher than anticipated student enrollment

MPC is requesting a 100 percent determination rate and relief from the current 5 CCR regulatory requirements. Although MPC’s expenditures of 41.53 percent on certificated staff costs exceed the 40 percent regulatory requirement, the charter school’s expenditures of 56.90 percent on instruction and related services and allowable facilities costs do not meet the 80 percent regulatory requirement and make it ineligible for a 100 percent determination rate. Based on MPC’s documentation, the charter school would qualify for a zero percent determination rate but it is instead requesting a 100 percent determination rate with the consideration of its mitigating circumstances. 

The basis of the Sherman Thomas Charter’s (STC’s) request includes: 
· the exclusion of one-time funding sources

The STC is requesting a 100 percent determination rate and relief from the current 5 CCR regulatory requirements. Although STC’s expenditures of 85.03 percent on certificated staff costs exceed the 40 percent regulatory requirement, the charter school’s expenditures of 55.92 percent on instruction and related services and allowable facilities costs do meet the 80 percent regulatory requirement and make it ineligible for a 100 percent determination rate. Based on STC’s documentation, the charter school would qualify for a zero percent determination rate. However, based on the charter school’s prior year second period average daily attendance of less than 100 units (12), it is instead requesting serious consideration for a 100 percent determination rate pursuant to 5 CCR 11963.4(e).
The basis of the Independence Charter’s (IC’s) request includes: 
· prior year second period average daily attendance of less than 100 units 
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The IC is requesting a 100 percent determination rate and relief from the current 5 CCR regulatory requirements. Although ICS’s expenditures of 104.14 percent on certificated staff costs exceed the 40 percent regulatory requirement, the charter school’s expenditures of 72.44 percent on instruction and related services costs do not meet the 80 percent regulatory requirement and make it ineligible for a 100 percent determination rate. Based on ICS’s documentation, the charter school would qualify for an 85 percent determination rate. However, based on the charter school’s prior year second period average daily attendance of less than 100 units (14.27), it is instead requesting serious consideration for a 100 percent determination rate pursuant to 5 CCR 11963.4(e).

Table 1 provides SBE-approved current funding rates for Academy of Personalized Learning, Golden Valley Virtual Charter, California Virtual Academy Los Angeles, Mark West Charter, Merced Scholars Charter and Mountain Peak Charter.
Table 2 provides API and AYP results for Academy of Personalized Learning, Golden Valley Virtual Charter, California Virtual Academy Los Angeles, Mark West Charter, Merced Scholars Charter, Mountain Peak Charter, Independence Charter and Sherman Thomas Charter schools as background information.

Table 3 provides information on the schools’ mitigating circumstances requests.
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Table 1: SBE Approved Current Funding Rate 
	Charter #
	Charter School’s Name
	Current Funding Rate
	Expiration of Current Funding Rate
	Years



	1113
	Academy of Personalized Learning
	100%
	2010-11
	2

	1133
	Golden Valley Virtual Charter 
	100%
	2010-11
	2

	0838
	California Virtual Academy Los Angeles
	100%
	2010-11
	2

	0616
	Mark West Charter 
	100%
	2010-11
	5

	0631
	Merced Scholars Charter  
	100%
	2010-11
	3

	1090
	Mountain Peak Charter 
	100%
	2010-11
	2

	1098
	Independence Charter
	^
	^
	^

	1058
	Sherman Thomas Charter
	^
	^
	^


^–Does not have a SBE-approved funding determination.

Table 2: Background Information: Academic Performance Data for Charter Schools For Consideration of
    Mitigating Circumstances Requests
	
	2009–10 Accountability Progress Reporting
	2008–09 Accountability Progress Reporting
	2007–08 Accountability Progress Reporting

	Charter School
	First Year of Oper-ation
	API
	AYP 
	API 
	AYP 
	API 
	AYP

	
	
	2010

Growth API (Change)
	2009

State-wide/ Similar School Decile Rank
	2010

Met AYP Criteria (Number of Criteria Met)
	2009

Growth API (Change)
	2008

State-wide/ Similar School Decile Rank
	2009

Met AYP Criteria (Number of Criteria Met)
	2008

Growth API (Change)
	2007

State-wide/ Similar School Decile Rank
	2008

Met AYP Criteria (Number of Criteria Met)

	Academy of Personalized Learning  
	2009
	720

(*)
	*
	No

(7/13)
	N/A
	N/A
	N/A
	N/A
	N/A
	N/A

	Golden Valley Virtual Charter   
	2009
	*
	*
	*
	N/A
	N/A
	N/A
	N/A
	N/A
	N/A

	California Virtual Academy Los Angeles
	2008
	748

(4)
	3/5
	No

(17/23)
	746

(-4)
	4/7
	No

(18/28)
	747

(-1)
	5/5
	No

(22/26)

	Mark West Charter
	2004
	848

(-9)
	8/9
	No

(8/9)
	859

(36)
	8/*
	Yes

(9/9)
	828

(29)
	8/*
	Yes

(7/7)

	Merced Scholars Charter
	2004
	770

(16)
	7/*
	Yes

(5/5)
	754

(23)
	6/*
	Yes

(6/6)
	732

(-28)
	8/*
	No

(5/6)

	Independence Charter
	2009
	*
	*
	*
	N/A
	N/A
	N/A
	N/A
	N/A
	N/A

	Sherman Thomas Charter
	2009
	749

(*)
	*
	Yes

(4/4)
	N/A
	N/A
	N/A
	N/A
	N/A
	N/A

	Mountain Peak Charter
	2009
	712

(*)
	*
	No

(9/17)
	N/A
	N/A
	N/A
	N/A
	N/A
	N/A


*–Indicates no reported data are available. **–Alternative Schools Accountability Model (ASAM) schools do not have reported data for API ranks or targets.

 N/A–Note the first year of operation.
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Table 3: Mitigating Circumstances Request by Charter School
	Charter #
	Charter School’s Name
	Spending on instructional costs
	Spending on certificated staff compensation
	One-time funding sources excluded
	Coping with cash flow deferrals
	Allow-able facilities cost
	Reserves

	1113
	Academy of Personalized Learning
	71.70%
	53.77%
	Yes
	Yes
	Yes
	Yes

	1133
	Golden Valley Virtual Charter
	75.12%
	87.30%
	No
	Yes
	Yes
	Yes

	0838
	California Virtual Academy Los Angeles
	83.57%
	35.54%
	Yes
	Yes
	N/A
	N/A

	0616
	Mark West Charter
	60.17%
	45.12%
	No
	Yes
	No
	No

	0631
	Merced Scholars Charters
	67.28%
	45.06%
	Yes
	Yes
	Yes
	Yes

	1090
	Mountain Peak Charter
	56.90%
	41.53%
	No
	Yes
	Yes
	N/A

	1098
	Independence Charter
	72.44%
	104.14%
	No
	Yes
	No
	No

	1058
	Sherman Thomas Charter
	55.92%
	85.03%
	Yes
	Yes
	Yes
	Yes


	FISCAL ANALYSIS (AS APPROPRIATE)


If the charter schools’ requests for mitigating circumstances are approved, the CDE has determined that there is no addition fiscal impact to the state since the charter schools will continue to get funded at the currently approved 100 percent determination rates.

If the requests for mitigating circumstances are denied for the charter schools, and the schools do not meet the regulatory requirements for a 100 percent funding determination rate, the apportionment claims to the state would be reduced to a lower determination rate or denied, resulting in savings of state funds.  

	ATTACHMENT(S)
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 Angeles (2 Pages)

Attachment 6: Mitigating Circumstances Request for Mark West Charter (2 Pages)
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Attachment 8: Mitigating Circumstances Request for Mountain Peak Charter

 (1 Page)

Attachment 9: Mitigating Circumstances Request for Sherman Thomas Charter 
(2 Pages)

Attachment 10: Mitigating Circumstances Request for Independence Charter (1 Page)

Funding Recommendations

	100% Recommendation for Two Years–Continuing Schools
Fiscal Year 2010–11 through 2011–12

	Charter #
	County
	School
	First Year of

Operation
	ACCS and CDE Recommendation

	1058
	Madera
	Sherman Thomas Charter^
	2009
	100% 2 Years

	1098
	Stanislaus
	Independence Charter^
	2009
	100% 2 Years


^–Does not have a SBE-approved funding determination.

	100% Recommendation for Three Years–Continuing Schools
Fiscal Year 2011–12 through 2013–14

	Charter #
	County
	School
	First Year of

Operation
	ACCS and CDE Recommendation

	1113
	Shasta
	Academy of Personalized Learning
	2009
	100% 3 Years

	1133
	Ventura
	Golden Valley Virtual Charter
	2009
	100% 3 Years

	0838
	Los Angeles
	California Virtual Academy Los Angeles
	2008
	100% 3 Years

	1090
	San Diego
	Mountain Peak Charter
	2009
	100% 3 Years


100% Recommendation for Five Years–Continuing Schools

Fiscal Year 2011–12 through 2015–16
	Charter #
	County
	School
	First Year of

Operation
	ACCS and CDE Recommendation

	0616
	Sonoma
	Mark West Charter
	2004
	100% 5 Years

	0631
	Merced
	Merced Scholars Charter
	2004
	100% 5 Years


Excerpts from the California Education Code and Implementing Regulations

with Regard to SB 740 Funding Determinations

California Education Code Section 47612.5

General Requirements

(d)(1) Notwithstanding any other provision of law and except as provided in paragraph (1) of subdivision (e), a charter school that has an approved charter may receive funding for nonclassroom-based instruction only if a determination for funding is made pursuant to Section 47634.2 by the State Board of Education. The determination for funding shall be subject to any conditions or limitations the State Board of Education may prescribe. The State Board of Education shall adopt regulations on or before February 1, 2002, that define and establish general rules governing nonclassroom-based instruction that apply to all charter schools and to the process for determining funding of nonclassroom-based instruction by charter schools offering nonclassroom-based instruction other than the nonclassroom-based instruction allowed by paragraph (1) of subdivision (e). Nonclassroom-based instruction includes, but is not limited to, independent study, home study, work study, and distance and computer-based education. In prescribing any conditions or limitations relating to the qualifications of instructional personnel, the State Board of Education shall be guided by subdivision (l) of Section 47605.

(d)(2) Except as provided in paragraph (2) of subdivision (b) of Section 47634.2, a charter school that receives a determination pursuant to subdivision (b) of Section 47634.2 is not required to reapply annually for a funding determination of its nonclassroom-based instruction program if an update of the information the State Board of Education reviewed when initially determining funding would not require material revision, as that term is defined in regulations adopted by the board. A charter school that has achieved a rank of 6 or greater on the Academic Performance Index for the two years immediately prior to receiving a funding determination pursuant to subdivision (b) of Section 47634.2 shall receive a five-year determination and is not required to annually reapply for a funding determination of its nonclassroom-based instruction program if an update of the information the State Board of Education reviewed when initially determining funding would not require material revision, as that term is defined in regulations adopted by the board. Notwithstanding any provision of law, the State Board of Education may require a charter school to provide updated information at any time it determines that a review of that information is necessary. The State Board of Education may terminate a determination for funding if updated or additional information requested by the board is not made available to the board by the charter school within a reasonable amount of time or if the information otherwise supports termination. A determination for funding pursuant to Section 47634.2 may not exceed five years.

California Education Code Section 47634.2

Nonclassroom-based instruction; funding determinations and allocations

(a)(1)  Notwithstanding any other provision of law, the amount of funding to be allocated to a charter school on the basis of average daily attendance that is generated by pupils engaged in nonclassroom-based instruction, as defined by paragraph (2) of subdivision (d) of Section 47612.5, including funding provided on the basis of average daily attendance pursuant to Sections 47613.1, 47633, 47634, and 47664, shall be adjusted by the State Board of Education. The State Board of Education shall adopt regulations setting forth criteria for the determination of funding for nonclassroom-based instruction, at a minimum the regulation shall specify that the nonclassroom-based instruction is conducted for the instructional benefit of the pupil and substantially dedicated to that function. In developing these criteria and determining the amount of funding to be allocated to a charter school pursuant to this section, the State Board of Education shall consider, among other factors it deems appropriate, the amount of the charter school’s total budget expended on certificated employee salaries and benefits and on schoolsites, as defined in paragraph (3) of subdivision (d) of Section 47612.5, and the teacher-to-pupil ratio in the school.

California Code of Regulations, Title 5 Section 11963.4

Evaluation of Determination of Funding Requests Regarding Nonclassroom-Based Instruction

 (a) When a complete determination of funding request is received from a charter school, it shall be reviewed by the California Department of Education and presented to the Advisory Commission on Charter Schools, along with credible information pertaining to the request obtained from any other source. The Advisory Commission shall develop a recommendation pursuant to this section to the State Board of Education regarding the request, and that recommendation shall be presented to the State Board of Education by the California Department of Education. The following criteria shall guide the process of reviewing and developing a recommendation on the request. The California Department of Education shall report any difference of opinion between the California Department of Education and the Advisory Commission as to the recommendation presented to the State Board of Education.

(1) If the percentage calculated pursuant to paragraph (1) of subdivision (c) of section 11963.3 equals at least 35 percent but less than 40 percent, and the percentage calculated pursuant to paragraph (2) of subdivision (c) of section 11963.3 equals at least 60 percent but less than 70 percent, the Advisory Commission on Charter Schools shall recommend to the State Board of Education approval of the request at 70 percent, unless there is a reasonable basis to recommend otherwise. If the recommended percentage is lower than the requested percentage, the recommendation to the State Board shall include the reasons justifying the reduction and, if appropriate, describe how any deficiencies or problems may be addressed by the charter school. 

(2) If the percentage calculated pursuant to paragraph (1) of subdivision (c) of section 11963.3 equals or exceeds 40 percent, and the percentage calculated pursuant to paragraph (2) of subdivision (c) of section 11963.3 equals at least 70 percent but less than 80 percent, the Advisory Commission on Charter Schools shall recommend to the State Board of Education approval of the request at 85 percent, unless there is a reasonable basis to recommend otherwise. The recommendation to the State Board shall include the reasons justifying a percentage that is greater than 70 percent and, if the recommended percentage is lower than the requested percentage, the reasons justifying the reduction and, if appropriate, describe how any deficiencies or problems may be addressed by the charter school. 

(3) If the percentage calculated pursuant to paragraph (1) of subdivision (c) of section 11963.3 equals or exceeds 40 percent, the percentage calculated pursuant to paragraph (2) of subdivision (c) of section 11963.3 equals or exceeds 80 percent, and the ratio of average daily attendance for independent study pupils to full-time certificated employees responsible for independent study does not exceed a pupil-teacher ratio of 25:1 or the equivalent ratio of pupils to full-time certificated employees for all other educational programs operated by the largest unified school district, as measured by average daily attendance, in the county or counties in which the charter school operates, the Advisory Commission on Charter Schools shall recommend to the State Board of Education approval of the request at 100 percent (i.e. full funding), unless there is a reasonable basis to recommend otherwise. If the recommended percentage is lower than the requested percentage, the recommendation to the State Board shall include the reasons justifying the reduction and, if appropriate, describe how any deficiencies or problems may be addressed by the charter school. 

(4) If the percentage calculated pursuant to paragraph (1) of subdivision (c) of section 11963.3 is less than 35 percent, or the percentage calculated pursuant to paragraph (2) of subdivision (c) of section 11963.3 is less than 60 percent, then the charter school's nonclassroom-based instruction is not substantially dedicated to the instructional benefit of the students, and the Advisory Commission on Charter Schools shall recommend that the State Board of Education deny the request, unless there is a reasonable basis to recommend otherwise. The recommendation to the State Board shall include the reasons justifying the denial and, if appropriate, describe how any deficiencies or problems may be addressed by the charter school. Denial of a determination of funding request by the State Board of Education shall result in no funding being apportioned for average daily attendance identified by the charter school as being generated through nonclassroom-based instruction pursuant to Education Code section 47634.2(c). 

(5) Any request for a funding determination received prior to the effective date of these regulations will be reviewed pursuant to the criteria in effect at the time of submittal. 

(b) The Advisory Commission on Charter Schools and/or the California Department of Education may ask the charter school to provide additional information in order to make possible a more detailed review or to develop a reasonable basis for a recommendation other than those prescribed in subdivision (a). With the consent of the Superintendent of Public Instruction, the request for additional information shall be considered a reasonable inquiry to which the charter school must respond pursuant to Education Code section 47604.3.

(c) Any multi-year funding determination approved by the State Board of Education may be modified by the State Board of Education, in terms of both the multi-year approval and the percentage of funding authorized, if any information that may change the conclusion to approve the original multi-year funding determination is found.

(d) Prior to a recommendation by the Advisory Commission on Charter Schools (that a determination of funding request be denied or approved at a percentage lower than that requested) being forwarded to the State Board of Education, the affected charter school shall be given thirty (30) calendar days in which to amend its determination of funding request and/or to provide additional information in support of the request. Based upon consideration of the amended request or any additional information that may be provided, the Advisory Commission may modify its recommendation to the State Board.

(e) A reasonable basis for the Advisory Commission on Charter Schools to make a recommendation other than one that results from the criteria specified in subdivision (a) may include, but not be limited to, the following: the information provided by the charter school pursuant to paragraphs (2) through (8), inclusive, of subdivision (b) of section 11963.3, documented data regarding individual circumstances of the charter school (e.g., one-time or unique or exceptional expenses for facilities, acquisition of a school bus, acquisition and installation of computer hardware not related to the instructional program, special education charges levied on the charter school by a local educational agency, restricted state, federal, or private grants of funds awarded to the charter school that cannot be expended for teacher salaries, or contracted instructional services other than those for special education), the size of the charter school, and how many years the charter school has been in operation. The Advisory Commission on Charter Schools shall give charter schools with less than a total of one hundred (100) units of prior year second period average daily attendance or that are in their first year of operation serious consideration of full funding.

California Code of Regulations, Title 5 Section 11963.6

Submission and Action on Determination of Funding Requests Regarding Nonclassroom-Based Instruction

Section 11963.6(a) An approved determination of funding for a new charter school in its first year of operation shall be submitted by December 1 and shall be for two fiscal years. Within 90 days after the end of its first fiscal year of operation, a charter school shall submit unaudited actual expense reports and a funding determination form based on the school’s actual second-year budget. If the Advisory Commission on Charter Schools determines that the actual expenditures of the charter school or the second year funding determination form do not support the funding determination for the second year, the Advisory Commission on Charter Schools shall recommend that the State Board of Education revise the funding determination. 

Section 11963.6(c) Any determination of funding request approved by the State Board of Education for an existing nonclassroom-based charter school from the 2006-07 fiscal year forward shall be prospective (not for the current year), in increments of a minimum of two years and a maximum of five years in length. Beginning with the 2007-08 fiscal year, nonclassroom-based charter schools that had a funding determination in the prior year must submit a funding determination request by February 1 of the fiscal year prior to the year the funding determination will be effective, when a new request is required under these regulations. 
