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CALIFORNIA STATE BOARD OF EDUCATION
March 2013 AGENDA
 FORMCHECKBOX 
 General Waiver

	SUBJECT

Request by Fremont Unified School District to waive portions of California Education Code Section 51222(a), related to the statutory minimum requirement of 400 minutes of physical education each ten school days for students in grades nine through twelve in order to implement a block schedule at Kennedy High School.
Waiver Number: 82-1-2013
	 FORMCHECKBOX 
 Action
 FORMCHECKBOX 
 Consent




	RECOMMENDATION


 FORMCHECKBOX 
  Approval   FORMCHECKBOX 
  Approval with conditions   FORMCHECKBOX 
  Denial

California Education Code (EC) Section 33051(b) will not apply, and the district will be required to reapply in 2014 to continue the waiver.
	SUMMARY OF PREVIOUS STATE BOARD OF EDUCATION DISCUSSION AND ACTION


State Board of Education (SBE) Waiver Policy #99–03, Physical Education (PE) Requirements for Block Schedules, which was last revised in July 2006, establishes criteria for granting waivers related to PE instructional minutes for the purpose of implementing a block schedule. This policy, #99–03, is available for viewing at http://www.cde.ca.gov/re/lr/wr/documents/pepolicy.doc. 
Schools began implementing block schedules, sometimes with disregard for the statutory requirements for PE instructional minutes, in the 1980s. Several types of these block schedules incorporate PE instruction on a limited basis and do not meet the statutory requirement of 400 minutes every 10 school days. A committee including PE experts, district staff, SBE members, and California Department of Education staff developed a recommendation for a waiver policy. This group did not feel that they could ask high schools in the state to stop doing block scheduling, so flexibility was sought, and a waiver policy was created.
	SUMMARY OF KEY ISSUES 


Education Code Section 51222(a) established requirements for minimum instructional minutes of PE, 400 minutes every ten school days for pupils in grades seven through 

twelve. Kennedy High School (HS) has implemented a block schedule in grades nine through twelve that does not provide each student with PE instruction for a minimum of 400 minutes every ten school days.

Students at this school are enrolled in PE for only 18 weeks of the school year, receiving instruction for 90 minutes per school day. This means that they teach PE 450 minutes per school week (or 900 minutes each ten days). Therefore, the actual time that Kennedy HS students are enrolled in PE meets the minimum minute requirements, if added on an annual basis.

	Sample Student 

Schedules
	Fall Term 

18 Consecutive Weeks 


	        Spring Term

18 Consecutive Weeks

	Student A
	Minutes per week of 

PE instruction =  0
	Minutes per week of 

PE Instruction = 450



	Student  B
	Minutes per week of 

PE Instruction = 450
	Minutes per week of 

PE instruction =0




The Department has worked closely with Fremont Unified School District to ensure that all criteria have been met to a high degree of completion. The district has provided evidence indicating they have met the criteria for this waiver as follows:

1. The PE instructional program at Kennedy HS complies with federal and state statutes and regulations related to PE pertaining to minimum minute requirements; instruction is based on PE content standards; and instruction aligned with the Physical Education Framework for California Public Schools (sequential, articulated, and age-appropriate instruction).

2. The district has developed a PE professional development plan for teachers who deliver instruction in PE at that school.

3. The students are enrolled in courses of PE a minimum of 18 weeks in 80–90 minute daily class periods during the regular school year.
4. The district described a method by which it will monitor students’ maintenance of a personal physical activity program during the weeks a student is not participating in a PE course at that school. The monitoring program includes: student accountability for their participation in physical activity; guidance for students in using the principles of exercise to design and complete their physical activity program; specific information regarding the design; and delivery of the monitoring program. 
5. The PE program complies with California Code of Regulations, Title 5, Article 3.1, Section 10060. 
6. All eligible students are prepared for and participate in the physical performance testing as specified in EC Section 60800.
7. Alternate day scheduling for PE rather than alternate term scheduling has been thoroughly investigated by the district. 
When the district is identified for a Federal Program Monitoring (FPM) review by the CDE, Kennedy HS shall have PE reviewed as a part of the district’s FPM process.

As required by SBE Waiver Policy #99–03, PE Requirements for Block Schedules, the 2011-12 California Physical Fitness Test (PFT) data was reviewed and indicates that 25.1 percent of Kennedy HS grade nine students meet all six out of six fitness standards on each of the PFT items. This indicates a 12.3 percentage point decline from their 2010–11 results. 

The Department recommends approval as this waiver request meets all of the conditions of the SBE Waiver Policy #99–03. EC Section 33051(b) will not apply, and the district will be required to reapply in 2013 to continue the waiver.
Because this is a general waiver, if the SBE decides to deny the waiver, it must cite one of the seven reasons in EC 33051(a), available at http://www.leginfo.ca.gov/cgi-bin/displaycode?section=edc&group=33001-34000&file=33050-33053.
Demographic Information: Kennedy HS has a student population of 2,255. The district is located in a suburban area of San Diego County.
Authority for Waiver: EC Section 33050

Period of request: September 1, 2012, to June 30, 2014 (The district has requested a time period of less than the two years less 1 day normally granted to schools receiving Block Scheduling waivers)
Period recommended: Recommend September 1, 2012, to August 31, 2013, for reapplication after one year.
Local board approval Local date(s): January 23, 2013 

Public hearing held on date(s): January 23, 2013
Bargaining unit(s) consulted on date(s): September 6, 2012 

Name of bargaining unit/representative(s) consulted: Fremont Unified Teachers Association, Brannin Dorsey, President
Position of bargaining unit(s) (choose only one): 

 FORMCHECKBOX 
  Neutral                        FORMCHECKBOX 
  Support                      FORMCHECKBOX 
  Oppose: 

Public hearing advertised by (choose one or more):

 FORMCHECKBOX 
 posting in a newspaper       FORMCHECKBOX 
 posting at each school           FORMCHECKBOX 
 other (specify) Web

Advisory committee(s) consulted: Kennedy High School Site Council, 

November 5, 2012 

(After consulting with the district, this information was revised from the Fremont Unified District Board of Education to the council named above because of an error in the information provided in the online submission).

Objections raised (choose one):  FORMCHECKBOX 
  None       FORMCHECKBOX 
  Objections are as follows:
Date(s) consulted: November 5, 2012
	FISCAL ANALYSIS (AS APPROPRIATE)


There is no statewide fiscal impact of waiver approval or denial.
	ATTACHMENT(S)


Attachment 1: General Waiver Request (2 pages) (Original waiver request is signed and on file in the SBE Office or the Waiver Office.)

California Department of Education

WAIVER SUBMISSION - General
CD Code: 0161176

Waiver Number: 82-1-2013

Active Year: 2013
Date In: 1/25/2013 1:26:32 PM
Local Education Agency: Fremont Unified School District 
Address: 4210 Technology Dr.
Fremont, CA 94537
Start: 9/1/2012

End: 6/30/2014
Waiver Renewal: N
Previous Waiver Number: 
Previous SBE Approval Date: 
Waiver Topic: Physical Education Program
Ed Code Title: Block Schedules 

Ed Code Section: 51222(a)
Ed Code Authority: 33050
Ed Code or CCR to Waive: Education Code Section 51222(a).  Grades 7-12 Instructional Minutes (a) All pupils, except pupils excused or exempted pursuant to Section 512471, shall be required to attend upon the courses of physical education for a total period of time of not less than 400 minutes each 10 school days.

Outcome Rationale: Fremont Unified School District’s Kennedy High School is seeking a general waiver for portions of the California Education Code, Section 51222(a), related to the statuary minimum of 400 minutes of physical education required each ten days, for grades nine through twelve, in order to continue to implement a block schedule.  Kennedy High School has operated under a 4X4 block quarter schedule for over ten years.  

Last year, while preparing for the Healthy Fitness Zone testing, it was discovered that a general waiver had not been filed to accommodate students off track for PE during the testing window for Kennedy High School.  Once the waiver was filed with the State, Fremont USD was informed that it was out of compliance because the original waiver for Education Code Section 51222(a) was never filed.  Kennedy High School students attend physical education courses for 18 weeks during each school year for grades 9 and 10 with the option of taking elective or make-up classes for grades 11 and 12.  During their enrollment in physical education classes, students attend PE class for 900 minutes every 10 school days.  

Kennedy High School has made numerous efforts to increase student achievement; one way is to provide block scheduling.  Block scheduling allows for increased flexibility by providing extended learning opportunities as well as gives students greater access to the academic and intervention programs.  The school measures its overall achievement though their assessments and evaluations of their API, AYP and HFZ assessments

Student Population: 1400
City Type: Urban
Public Hearing Date: 1/23/2013
Public Hearing Advertised: web site, newspaper, builing posting
Local Board Approval Date: 1/23/2013
Committee/Council Reviewed By: Kennedy High School Site Council
Committee/Council Reviewed Date: 11/5/12
Committee/Council Objection: N
Committee/Council Objection Explanation:

Audit Penalty YN: N
Categorical Program Monitoring: N
Submitted by: Dr. Jan March
Position: Director of Assessment and Instruction
E-mail: jmarch@fremont.k12.ca.us
Telephone: 510-659-2517 x12200
Fax: 
Bargaining Unit:  Date:  9-6-12

Name:  Fremont Unified Teachers Association

Representative:  Brannin Dorsey

Title: President

Position: Support

Comments: n/a

Audit Penalty YN: N
Categorical Program Monitoring: N
Submitted by: Dr. Jan March
Position: Director of Assessment and Instruction
E-mail: jmarch@fremont.k12.ca.us
Telephone: 510-659-2517 x12200
Fax: 
Bargaining Unit:  Date:  9-6-12

Name:  Fremont Unified Teachers Association

Representative:  Brannin Dorsey

Title: President

Position: Support

Comments: n/a
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