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	SUBJECT

Civic Center Act: Approve Commencement of the Rulemaking Process for Amendments to the California Code of Regulations, Title 5, sections 14037-14042.
	 FORMCHECKBOX 

	Action
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	Information

	
	 FORMCHECKBOX 

	Public Hearing


SUMMARY OF THE ISSUE(S)

Senate Bill (SB) 1404 (2012) expands, until January 1, 2020, the definition of direct costs that a school district governing board may charge for the use of school facilities or grounds pursuant to Education Code (EC) Section 38134 (the Civic Center Act). 
These regulations are proposed, as required by EC Section 38134(h), to be used by a school district in determining the proportionate share and the specific allowable costs that a school district may include as direct costs for the use of its school facilities or grounds. 
The regulations establish a consistent method by which school districts will calculate fees for the use of school facilities or grounds by outside entities. The calculated fees will represent the maximum amount a school district is authorized to charge, which does not preclude a school district from electing to charge less, or to assess no fee at all. 
RECOMMENDATION

The California Department of Education (CDE) recommends the State Board of Education (SBE) take the following actions:

· Approve the Notice of Proposed Rulemaking;

· Approve the Initial Statement of Reasons;

· Approve the proposed regulations; and 

· Direct the CDE to commence the rulemaking process.  

BRIEF HISTORY OF KEY ISSUES

Under existing law known as the Civic Center Act (EC Section 38130 et seq.), every public school facility is considered a civic center where citizens, school-community councils, and clubs, as well as, senior, recreation, education, political, artistic, and other organizations may meet. The school district may grant the use of school facilities and 

grounds upon certain terms and conditions deemed proper by the governing board and 

subject to specified limitations, requirements, and restrictions set forth within the law. 

With recent amendments to the Civic Center Act (SB 1404, Chapter 764, Statutes of 2012), the California Legislature expanded, until January 1, 2020, the definition of direct costs that a school district governing board may charge pursuant to this section to include a share of the operating and maintenance costs and a share of the maintenance, repair, restoration, and refurbishment costs of the school facilities or grounds, proportional to an entity’s use of the school facilities or grounds. 

The Legislature has taken this step to encourage school districts to maximize opportunities to make public school facilities and grounds available and accessible to their communities as civic centers. Recognizing that the costs to maintain facilities or grounds exceed just the operational costs associated with an entity’s use of school facilities and grounds, the goal of the amendments to the Civic Center Act is to authorize school districts to recoup all of the direct costs associated with an entity’s use of school facilities or grounds. 

EC Section 38134(h) requires that the State Superintendent of Public Instruction develop, and the State Board adopt, by December 31, 2013, regulations to be used by a school district in determining the proportionate share and the specific allowable costs that a school district may include as direct costs for the use of its school facilities or grounds. 

SUMMARY OF PREVIOUS STATE BOARD OF EDUCATION DISCUSSION AND ACTION

N/A

FISCAL ANALYSIS (AS APPROPRIATE)

A Fiscal Impact Statement is provided as Attachment 4.

ATTACHMENT(S)

Attachment 1: Notice of Proposed Rulemaking (5 pages)

Attachment 2: Text of Proposed Regulations (4 pages)

Attachment 3: Initial Statement of Reasons (4 pages)


Attachment 4: Economic and Fiscal Impact Statement (STD. 399) (4 pages). The Economic and Fiscal Impact Statement is available for viewing at the State Board of Education office.
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NOTICE OF PROPOSED RULEMAKING

AMENDMENT TO CALIFORNIA CODE OF REGULATIONS, TITLE 5, 

REGARDING Civic Center Act
[Notice published September 20, 2013]

NOTICE IS HEREBY GIVEN that the State Board of Education (SBE) proposes to adopt the regulations described below after considering all comments, objections, or recommendations regarding the proposed action.

PUBLIC HEARING
California Department of Education (CDE) staff, on behalf of the SBE, will hold a public hearing at 1:30 p.m. on November 4, 2013, at 1430 N Street, Room 1801, Sacramento, California. The room is wheelchair accessible. At the hearing, any person may present statements or arguments, orally or in writing, relevant to the proposed action described in the Informative Digest. The SBE requests, but does not require, that persons who make oral comments at the public hearing also submit a written summary of their statements. No oral statements will be accepted subsequent to this public hearing.

WRITTEN COMMENT PERIOD
Any interested person, or his or her authorized representative, may submit written comments relevant to the proposed regulatory action to:

Debra Thacker, Regulations Coordinator

Administrative Support and Regulations Adoption Unit

California Department of Education

1430 N Street, Room 5319

Sacramento, CA 95814

Comments may also be submitted by facsimile (FAX) at 916-319-0155 or by e-mail to regcomments@cde.ca.gov.  

Comments must be received by the Regulations Coordinator prior to 5:00 p.m. on November 4, 2013. All written comments received by CDE staff during the public comment period are subject to disclosure under the Public Records Act.

AVAILABILITY OF CHANGED OR MODIFIED TEXT

Following the public hearing and considering all timely and relevant comments received, the SBE may adopt the proposed regulations substantially as described in this Notice 

or may modify the proposed regulations if the modifications are sufficiently related to the original text. With the exception of technical or grammatical changes, the full text of any modified regulation will be available for 15 days prior to its adoption from the Regulations Coordinator and will be mailed to those persons who submit written comments related to this regulation, or who provide oral testimony at the public hearing, or who have requested notification of any changes to the proposed regulations.

AUTHORITY AND REFERENCE
Authority: Sections 33031 and 38134, Education Code. 

References:  Sections 38131 and 38134, Education Code.

INFORMATIVE DIGEST/POLICY STATEMENT OVERVIEW

Existing law, known as the Civic Center Act, authorizes a school district governing board to grant the use of school facilities or grounds as a civic center, for specified purposes, upon terms and conditions deemed proper by the governing board. Existing law authorizes a school district governing board to charge a fee, not to exceed the school district's direct costs, as defined, for use of the school facilities or grounds by entities that promote youth and school activities or that arrange for and supervise sports league activities for youths.

Senate Bill (SB) 1404 expands the definition of direct costs that a school district governing board may charge an entity for the use of school facilities or grounds to include a specified share of the operating and maintenance costs proportional to the entity's use of the school facilities or grounds under this provision, and a share of the costs for maintenance, repair, restoration, and refurbishment of the school facilities or grounds proportional to that entity's use of school facilities or grounds, as specified. SB 1404 requires the State Superintendent of Public Instruction to develop, and the SBE to adopt, regulations to be used by a school district in determining these costs and proportional share. SB 1404 also limits the proportional costs related to maintenance, repair, restoration, and refurbishment to only a school's non-classroom space and grounds.

School districts make valuable contributions to their communities by providing needed space for recreational activities and are obligated to protect and preserve public school

facilities and grounds for the safety and enjoyment of the pupils and community members who use the school facilities or grounds.

School districts also provide access to school facilities and grounds to organizations that promote physical activity, before and after school care, recreation, tutoring, and other activities that benefit the residents of those communities.

In order to promote youth and school activities, these regulations will encourage all school districts to maximize opportunities to make available and accessible public school facilities and grounds to their communities as civic centers.

The CDE reviewed all state legislation relating to the Civic Center Act and found that none exist that are inconsistent or incompatible with these regulations.

DISCLOSURES REGARDING THE PROPOSED ACTION/ FISCAL IMPACT

The SBE has made the following initial determinations:

There are no other matters as are prescribed by statute applicable to the specific state agency or to any specific regulations or class of regulations.

The proposed regulations do not require a report to be made.

Mandate on local agencies and school districts:  TBD

Cost or savings to any state agency:  TBD

Costs to any local agencies or school districts for which reimbursement would be required pursuant to Part 7 (commencing with Section 17500) of Division 4 of the Government Code: TBD

Other non-discretionary costs or savings imposed on local educational agencies:  TBD

Costs or savings in federal funding to the state:  TBD

Significant, statewide adverse economic impact directly affecting business including the ability of California businesses to compete with businesses in other states:  TBD

Cost impacts on a representative private person or businesses:  The SBE is not aware of any cost impacts that a representative private person or business would necessarily incur in reasonable compliance with the proposed action.

Effect on housing costs:  TBD

Effect on small businesses:  TBD
results of the Economic Impact Analysis

Adoption of these regulations will not 1) create or eliminate jobs within California; 2) create new businesses or eliminate existing businesses within California; or 3) affect the expansion of businesses currently doing business within California.

In order to promote youth and school activities, these regulations will encourage all school districts to maximize opportunities to make available and accessible public school facilities and grounds to their communities as civic centers.

CONSIDERATION OF ALTERNATIVES

The SBE must determine that no reasonable alternative it considered or that has otherwise been identified and brought to the attention of the SBE, would be more effective in carrying out the purpose for which the action is proposed, or would be as effective and less burdensome to affected private persons than the proposed action, or would be more cost effective to affected private persons and equally effective in implementing the statutory policy or other provision of law.

The SBE invites interested persons to present statements or arguments with respect to alternatives to the proposed regulations at the scheduled hearing or during the written comment period.

CONTACT PERSONS
Inquiries concerning the content of this regulation should be directed to:

Kathleen Smothers, Administrator

School Facilities and Transportation Services Division

California Department of Education

1430 N Street, Room 1201 

Sacramento, CA 95814

Telephone: 916- 323-3926

KSmothers@cde.ca.gov
Inquiries concerning the regulatory process may be directed to the Regulations Coordinator or Cynthia Olsen, Analyst, at 916-319-0860. 

INITIAL STATEMENT OF REASONS AND INFORMATION

The SBE has prepared an Initial Statement of Reasons for the proposed regulation and has available all the information upon which the proposal is based.

TEXT OF PROPOSED REGULATION AND CORRESPONDING DOCUMENTS

Copies of the exact language of the proposed regulation, the Initial Statement of Reasons, and all of the information upon which the proposal is based, may be obtained

upon request from the Regulations Coordinator. These documents may also be viewed and downloaded from the CDE’s Web site at http://www.cde.ca.gov/re/lr/rr/ . 

AVAILABILITY AND LOCATION OF THE FINAL STATEMENT OF REASONS AND RULEMAKING FILE

All the information upon which the proposed regulations are based is contained in the rulemaking file which is available for public inspection by contacting the Regulations Coordinator.

You may obtain a copy of the Final Statement of Reasons, once it has been finalized, by making a written request to the Regulations Coordinator.

REASONABLE ACCOMMODATION FOR ANY INDIVIDUAL WITH A DISABILITY

Pursuant to the Rehabilitation Act of 1973, the Americans with Disabilities Act of 1990, and the Unruh Civil Rights Act, any individual with a disability who requires reasonable accommodation to attend or participate in a public hearing on proposed regulations, may request assistance by contacting Kathleen Smothers, School Facilities and Transportation Services Division, 1430 N Street, Room 1201, Sacramento, CA, 95814; telephone, 916-323-3926. It is recommended that assistance be requested at least two weeks prior to the hearing.
· The State Board of Education has illustrated changes to the original text in the following manner: text originally proposed to be added is underlined; text proposed to be deleted is displayed in strikeout. 

TITLE 5. EDUCATION

Division 1. California Department of Education

Chapter 13. School Facilities and Equipment

Subchapter 1.5. Civic Center Act

Article 1. Proportionate Direct Costs for Use of School Facilities and Grounds.
§ 14037. Integrate Facilities Definitions.
(a) “Applicant” means the direct cost fee payer requesting use of school facilities or grounds under the Civic Center Act (Education Code section 38130, et seq).

(b) “Direct costs” are the estimated costs identified by a school district as follows:

(1) “Capital direct costs” includes the estimated costs for maintenance, repair, restoration, and refurbishment, for use of the school facilities or grounds under the Civic Center Act.  

(A) For purposes of estimating capital direct costs, “school facilities” shall be limited to nonclassroom space, but may apply to specialty teaching spaces including but not limited to, dance studios, music practice or performance spaces and theaters. 

(B) Capital direct costs do not apply to classroom-based programs that operate after school hours, including, but not limited to, after school programs, tutoring programs, or child care programs.

(C) Capital direct costs do not apply to organizations retained by the school or school district to provide instruction or instructional activities to pupils during school hours. 

(2) “Operational direct costs” includes the estimated costs of supplies, utilities, janitorial services, services of school district employees, and salaries paid to school district employees directly associated with the administration of the Civic Center Act to operate and maintain school facilities or grounds.

(c) The term “school grounds” shall include, but not be limited to, playing fields, athletic fields, track and field venues, tennis courts, and outdoor basketball courts.

NOTE: Authority cited: Sections 33031 and 38134, Education Code. Reference: Sections 38131 and 38134, Education Code.
§ 14038. Determining Proportionate Share. 


School districts electing to charge applicants for all direct costs, or either capital direct costs or operational direct costs shall do the following:

(a) Calculate the proportionate share, as a percent, that each school facility or grounds is available for use by applicants as follows:

(1) Estimate the total annual hours a facility or grounds is expected to be used or operated by applicants.
(2) Estimate the total annual hours a facility or grounds is expected to be used by anyone, including applicants and school districts. 

(3) Divide the number of hours in subdivision (a)(1) by the number of hours in subdivision (a)(2).  

(b) In the alternative, school districts may elect to determine proportionate share by categorizing like facilities or grounds (e.g., all high school football fields, all gymnasiums) and performing the same calculation as outlined in subdivisions (a)(1) through (a)(3).

NOTE: Authority cited: Sections 33031 and 38134, Education Code. Reference: Sections 38131 and 38134, Education Code.

§ 14039. Determining Specific Allowable Capital Direct Costs. 

Specific to each school facility and grounds (or like facilities and grounds as described in section 14038(b)), the school district shall quantify annual capital direct costs as follows:
(a) Determine the useful life in years from the initial date of occupancy or use.

(b) Estimate the expected cost to repair, restore, or refurbish the facility or grounds at the end of its useful life. Substitute the estimated cost to replace a facility or grounds when maintenance, repair, restoration or refurbishment would not be practicable or cost effective.
(c) Divide the cost in subdivision (b) over the number of years in subdivision (a) to 

reflect the annual cost.
NOTE: Authority cited: Sections 33031 and 38134, Education Code. Reference: Sections 38131 and 38134, Education Code.

§14040. Scope of Article Determining Specific Allowable Operational Direct Costs. 

Specific to each school facility and grounds (or like facilities and grounds as described in section 14038(b)), the school district shall quantify annual operational direct costs by estimating the following costs: 

(a) The annual cost of salaries and benefits for all school district employee labor or contracted services required to operate, clean, and maintain the facility or grounds, which may include janitorial services, setup and teardown time, and security. 
(b) The annual cost of supplies required to operate and maintain the facility or grounds, including all school district equipment used by applicants.
(c) The annual cost of utilities required to operate the facility or grounds, including any school district or applicant-provided equipment.

(d) The prorated annual salaries and benefits paid to school district employees directly associated with the administration of direct cost user fees for time spent administering such fees authorized under this Article.

NOTE: Authority cited: Sections 33031 and 38134, Education Code. Reference: Sections 38131 and 38134, Education Code.

§14041. Plans Establishing a Fee Schedule. 

(a) When electing to assess fees pursuant to the Civic Center Act, a school district governing board shall adopt a fee schedule that includes the hourly fee for each specific facility and grounds (or like facilities and grounds as described in section 14038(b)), calculated as follows:

(1) If charging for capital direct costs only, multiply the capital direct costs quantified in section 14039(c) by the proportionate share as determined in section 14038(a)(3).  Divide the product by the total number of hours of applicant use as set forth in section 14038(a)(1) to arrive at the hourly rate.
(2) If charging for operational costs only, add the operational costs identified in 

sections 14040(a) through (c) and multiply the sum by the proportionate share as determined in section 14038(a)(3). Divide the product by the total number of hours of applicant use as set forth in section 14038(a)(1) to arrive at an hourly rate. Add to this amount the hourly rate to administer direct cost user fees calculated by dividing the cost identified in section 14040(d) by the total number of hours of applicant use set forth in section 14038(a)(1).

(3) If charging for all direct costs, add the hourly rates calculated in subdivisions (a)(1) and (a)(2).

(b)  A school district governing board may elect to discount direct cost fees charged pursuant to the Civic Center Act based on the type or category of applicant, such as those with tax-exempt status.  All such discounts shall be contained in the adopted fee schedule.

NOTE: Authority cited: Sections 33031 and 38134, Education Code. Reference: Sections 38131 and 38134, Education Code.

§ 14042. Justification Procedure Expending Capital Fees. 

Funds collected by a school district as capital direct costs shall be deposited into a special fund that shall only be used for capital maintenance, repair, restoration, and refurbishment. 
NOTE: Authority cited: Sections 33031 and 38134, Education Code. Reference: Sections 38131 and 38134, Education Code.

7-11-13 [California Department of Education]

INITIAL STATEMENT OF REASONS

Civic Center Act

INTRODUCTION

Under existing law known as the Civic Center Act (Education Code section 38130 et seq.), every public school facility is considered a civic center where citizens, school-community councils, and clubs, as well as, senior, recreation, education, political, artistic, and other organizations may meet. The school district may grant the use of school facilities and grounds upon certain terms and conditions deemed proper by the governing board and subject to specified limitations, requirements, and restrictions set forth within the law. 

With recent amendments to the Civic Center Act (SB 1404, Chapter 764, Statutes of 2012), the California Legislature expanded, until January 1, 2020, the definition of direct costs that a school district governing board may charge pursuant to this section to include a share of the operating and maintenance costs and a share of the maintenance, repair, restoration, and refurbishment costs of the school facilities or grounds, proportional to an entity’s use of the school facilities or grounds. 

The Legislature has taken this step to encourage school districts to maximize opportunities to make public school facilities and grounds available and accessible to their communities as civic centers. Recognizing that the costs to maintain facilities or grounds exceed just the operational costs associated with an entity’s use of school facilities and grounds, the goal of the amendments to the Civic Center Act is to authorize school districts to recoup all of the direct costs associated with a non-school entity’s use of school facilities or grounds. 

PROBLEM AGENCY INTENDS TO ADDRESS

Through this rulemaking process, the State Board of Education (SBE) proposes to amend the California Code of Regulations, Title 5, by adding sections 14037 through 14042 to comply with the requirements of Education Code section 38134.
BENEFITS ANTICIPATED FROM REGULATORY ACTION

The proposed regulations clarify and make specific the provisions of Education Code section 38134, regarding the determination of proportionate share and specific allowable costs that a school district may charge to entities requesting use of school facilities or grounds as direct fee users pursuant to the Civic Center Act.
The proposed regulations establish a consistent and transparent method by which school districts will calculate fees for the use of school facilities or grounds by outside entities. The calculated fees will represent the maximum amount a school district is authorized to charge, which does not preclude a school district from electing to charge less, or to assess no fee at all. 

SPECIFIC PURPOSE OF EACH SECTION – GOV. CODE SECTION 11346.2(b)(1)

The specific purpose of each adoption, and the rationale for the determination that each adoption is reasonably necessary to carry out the purpose for which it is proposed, together with a description of the public problem, administrative requirement, or other condition or circumstance that each adoption is intended to address, is as follows:
Proposed section 14037 is added to define the relevant terms needed to provide regulatory support to the Civic Center Act, as amended. The definitions are necessary to clarify the scope and applicability of these regulations.

Proposed section 14038 is added to describe the methodology by which school districts shall determine the proportionate use of school facilities and grounds pursuant to Education Code section 38134. This is necessary to ensure that any charge levied pursuant to this section does not exceed the proportionate share of the school district’s direct costs, as calculated.

Proposed sections 14039(a) through (c) are added to instruct school districts in the calculation of capital direct costs. This is necessary to describe the specific allowable costs and to reflect that capital direct costs should be specific to each school facility or grounds, or type of facility or grounds, in order not to exceed actual costs.

Proposed sections 14040(a) through (d) are added to instruct school districts in the calculation of operational direct costs. This is necessary to describe the specific allowable costs and to reflect that operational direct costs should be specific to each school facility or grounds, or type of facility or grounds, in order not to exceed actual costs. 

Proposed section 14041 is added to instruct school districts in the development of an hourly fee schedule for the direct cost fee payers’ use of school facilities and grounds pursuant to the Civic Center Act. This is necessary to specify the manner by which capital and operational direct costs are ultimately reflected in the fees charged to applicants.

Proposed section 14042 is added to reflect restrictions on the use of fees collected as capital direct costs, pursuant to Education Code section 38134(g)(1)(B)(iii). This is necessary to ensure the proper use of fees collected as capital direct costs.

Economic Impact Analysis PER GOVERNMENT CODE SECTION 11346.3, SUBDIVISION (b)

The proposed regulatory action provides instruction to school districts related to the calculation and assessment of direct cost user fees pursuant to the Civic Center Act, and reflects amendments to Education Code section 38134 effective January 1, 2013. The proposed amendments to Title 5 only affect school districts electing to assess direct 

cost user fees, and the applicants seeking use of school facilities and grounds as direct cost users. Therefore, based on the scope of this action, the SBE does not have any information indicating that the proposed amendments would 1) create or eliminate jobs within California; 2) create new businesses or eliminate existing businesses within California; or 3) affect the expansion of businesses currently doing business within California.

The benefits of the proposed regulatory action include a mechanism by which school districts may recover costs related to the depreciation of school facilities and grounds, for the use of those facilities and grounds by direct cost fee payers (e.g., non-school district users). New use fees collected as capital direct costs will contribute to the school district’s cost to maintain, repair, restore, and refurbish school facilities and grounds, such that they continue to exist in a condition of good repair that serves the school and community. 

Once implemented, it is expected that the CDE will provide guidance and technical assistance to school districts electing to assess capital direct costs for use of its school facilities and grounds pursuant to the Civic Center Act. The School Facilities and Transportation Services Division (SFTSD) provides guidance and technical assistance to local educational agencies on a range of issues related to the design and operation of school facilities and grounds, and would provide this service as part of current operations.

OTHER REQUIRED SHOWINGS – GOV. CODE 11346.2(b)(2)-(4)
Studies, Reports, or Documents Relied Upon – Gov. Code Section 11346.2(b)(2):
The SBE did not rely upon any technical, theoretical, or empirical studies, reports, or documents in proposing the adoption of this regulation.

Reasonable Alternatives Considered Or Agency’s Reasons for Rejecting Those Alternatives – Gov. Code Section 11346.2(b)(3)(A):
No other alternatives were presented to or considered by the SBE.

Reasonable Alternatives That Would Lessen the Impact On Small Businesses – Gov. Code Section 11346.2(b)(3)(B):
The SBE has not identified any alternatives that would lessen any adverse impact on small business.

Evidence Relied Upon To Support the Initial Determination That the Regulations Will Not Have A Significant Adverse Economic Impact on Business – Gov. Code Section 11346.2(b)(6): 
The proposed regulations would not have a significant adverse economic impact on any business.

Analysis Of Whether The Regulations Are An Efficient And Effective Means Of Implementing The Law In The Least Burdensome Manner – Gov. Code Section 11346.3(e)

The regulations have been determined to be the most efficient and effective means of implementing the law in the least burdensome manner.
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