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	SUBJECT

Request by Merced City Elementary School District for a renewal to waive portions of California Education Code Section 41376(b) and (e), relating to class size penalties for grades four through eight.  A district’s current class size maximum is the greater of the 1964 statewide average of 29.9 to one or the district’s 1964 average. 
Waiver Numbers: 5-10-2013

	 FORMCHECKBOX 
 Action
 FORMCHECKBOX 
 Consent




	SUMMARY OF THE ISSUE(S)


Request by Merced City Elementary School District (ESD) to waive portions of California Education Code Section 41376(b) and (e), relating to the class size penalty calculation for grades four through eight. A district’s current class size maximum is the greater of the 1964 statewide average of 29.9 to one or the district’s 1964 average. The California Department of Education (CDE) recommends that the class size penalty for grades four through eight be waived provided that the class size average is not greater than the CDE recommended new maximum shown on Attachment 1.
Authority for Waiver: EC Section 33050
	RECOMMENDATION


 FORMCHECKBOX 
  Approval   FORMCHECKBOX 
  Approval with conditions   FORMCHECKBOX 
  Denial
The CDE recommends that the class size penalty in grades four through eight be waived provided the class size average is not greater than the recommended new maximum average shown on Attachment 1. The waiver does not exceed two years less one day, therefore, Education Code (EC) Section 3305(b) will not apply, and the district must reapply to continue the waiver.

	SUMMARY OF KEY ISSUES


The Merced City ESD, listed on Attachment 1, requests a waiver of subdivisions (b) and (e) of EC Section 41376, which provides for a penalty if a district exceeds the greater of the district’s class size average in 1964 or the statewide average set in 1964. Statewide, 292 districts out of 883 or 33 percent of districts in California can have a class size average greater than 29.9. 

The Merced City ESD requests flexibility to temporarily increase class sizes in grades four through eight to reduce expenditures due to the statewide budget crisis and the associated reductions in revenue limit funds provided by the state. Since fiscal year 2008–09, most districts have experienced at least a 10 percent reduction in revenue limit funding in addition to the elimination of statutory cost of living adjustments. In fiscal year 2012–13 school district revenue limits were reduced by 23 percent, which is used to establish a district’s base funding under the Local Control Funding Formula (LCFF). Furthermore, payments for over one-fifth of what they are due have been deferred until the next fiscal year. Based on the 2013–14 Budget Act, the deferrals will not be eliminated until 2016–17 and it will take several years to restore the revenue limit reductions through LCFF. Therefore, at this time, the CDE is recommending approval of the waivers through fiscal year 2013–14 only. 

The class size penalty requirement for a school district continues under LCFF; however, instead of the penalty being applied to a district’s revenue limit, the penalty will be applied to the district’s LCFF Entitlement if a district exceeds the greater of the district’s class size average in 1964 or the statewide average set in 1964. The statutes being waived do not preclude a district from increasing class sizes above certain maximums. By denying the waiver, the SBE does not ensure that the districts will not raise class size averages and lose funding. 

A positive certification is assigned to a school district that will meet its financial obligations in the current and two subsequent fiscal years. A qualified certification is assigned when a district may not meet its financial obligations for the current or two subsequent fiscal years. A negative certification is assigned when a district will be unable to meet its financial obligations for the remainder of the current year or for the subsequent fiscal year. The district’s most recent status is identified on Attachment 1.

The CDE recommends the class size penalty in grades four through eight be waived for Merced City ESD provided the class size average is not greater than the recommended new maximum shown on Attachment 1. Should the district exceed this limit, the class size penalty would be calculated as required by statute. The potential annual penalty should the district increase the class size average without a waiver is approximately $750,258.
Because this is a general waiver, if the SBE decides to deny the waiver, it must cite one of the seven reasons in EC 33051(a), available at http://leginfo.legislature.ca.gov/faces/codes_displaySection.xhtml?lawCode=EDC&sectionNum=33051.
	SUMMARY OF PREVIOUS STATE BOARD OF EDUCATION DISCUSSION AND ACTION


Since September 2009, the State Board of Education (SBE) has approved all grades four through eight class size penalty waiver requests. Before the September 2009 board meeting, no waivers had been submitted since 1999.

	FISCAL ANALYSIS (AS APPROPRIATE)


See Attachment 1 for potential annual penalty amount for the district without the waiver approval.

	ATTACHMENT(S)


Attachment 1:  List of Waiver Numbers, Districts, and Information Regarding Each Waiver. (1 page)

Attachment 2:  Merced City Elementary School District General Waiver Request 
5-10-2013 (3 pages) (Original waiver request is signed and on file in the Waiver Office.)

	Waiver Number
	District/County and District Code
	Period of Request
	1964 Class Size Average (Current Maximum)
	District’s Request
	CDE Recommended (New Maximum)
	Bargaining Unit, Representatives Consulted, Date, and Position
	Local Board & Public Hearing Approval Date
	Potential Annual Penalty Without Waiver
	Fiscal Status
	Previous Waivers

	5-10-2013
	Merced City Elementary School District
24-65771
	Requested:

July 1, 2013 to June 30, 2015

Recommended: July 1, 2013 to June 29, 2014
	29.9
	34
	34
	Merced City Teachers Association, Dora Crane, President

2/20/13
Neutral
California School Employees Association, Eddie Padilla, President

3/06/13

Neutral
	9/24/13
	$750,258
each year
	Positive
	Yes

7/1/11 to 6/29/13

	
	
	
	
	
	
	
	
	
	
	


Created by California Department of Education

November 6, 2013

California Department of Education

WAIVER SUBMISSION - General
CD Code: 2465771
Waiver Number: 5-10-2013

Active Year: 2013
Date In: 10/16/2013 2:09:07 PM
Local Education Agency: Merced City Elementary School District 
Address: 444 West 23rd St.
Merced, CA 95340
Start: 7/1/2013

End: 6/30/2015
Waiver Renewal: Y
Previous Waiver Number: 66-12-2011-W-27
    Previous SBE Approval Date: 3/26/2012
Waiver Topic: Class Size Penalties 
Ed Code Title: Over Limit on Grades 4-8 

Ed Code Section: portions of 41376 (b) and (e)
Ed Code Authority: 33050
Ed Code or CCR to Waive: 41376(b) and (e) The Superintendent of Public Instruction, in computing apportionments and allowances from the State School Fund for the second principal apportionment, shall determine the following for the regular day classes of the elementary schools maintained by each school district: (a) For grades 1 to 3, inclusive, he shall determine the number of classes, the number of pupils enrolled in each class, the total enrollment in all such classes, the average number of pupils enrolled per class, and the total of the numbers of pupils which are in excess of thirty (30) in each class. For those districts which do not have any classes with an enrollment in excess of 32 and whose average size for all the classes is 30.0 or less, there shall be no excess declared. For those districts which have one or more classes in excess of an enrollment of 32 or whose average size for all the classes is more than 30, the excess shall be the total of the number of pupils which are in excess of 30 in each class having an enrollment of more than 30.[(b) For grades 4 to 8, inclusive, he shall determine the total number of pupils enrolled, the number of full-time equivalent classroom teachers, and the average number of pupils per each full-time equivalent classroom teacher. He shall also determine the excess if any, of pupils enrolled in such grades in the following manner: (1) Determine the number of pupils by which the average number of pupils per each full-time equivalent classroom teacher for the current fiscal year exceeds the greater of the average number of pupils per each full-time equivalent classroom teacher in all the appropriate districts of the state, as determined by the Superintendent of Public Instruction, for October 30, 1964, or the average number of pupils per each full-time equivalent classroom teacher which existed in the district on either October 30, 1964 or March 30, 1964, as selected by the governing board. (2) Multiply the number determined in (1) above by the number of full-time equivalent classroom teachers of the current fiscal year. (3) Reduce the number determined in (2) above by the remainder which results from dividing such number by the average number of pupils per each full-time equivalent teacher for October 30, 1964, as determined by the Superintendent of Public Instruction in (1) above.] (c) He shall compute the product obtained by multiplying the excess number of pupils, if any, under the provisions of subdivision (a) of this section by ninety-seven hundredths (0.97), and shall multiply the product so obtained by the ratio of statewide change in average daily attendance to district change in average daily attendance. Change in average daily attendance shall be determined by dividing average daily attendance in grades 1, 2 and 3 reported for purposes of the first principal apportionment of the current year by that reported for purposes of the first principal apportionment of the preceding year. (d) If the school district reports that it has maintained, during the current fiscal year, any classes in which there were enrolled pupils in excess of thirty (30) per class pursuant to subdivision (a) of this section, and there is no excess number of pupils computed pursuant to subdivision (b) of this section, he shall decrease the average daily attendance reported under the provisions of Section 41601 by the product determined under subdivision (c) of this section. [(e) If the school district reports that it has maintained, during the current fiscal year, no classes in which there were enrolled pupils in excess of thirty (30) per class determined pursuant to subdivision (a) of this section, and there is an excess number of pupils computed pursuant to subdivision (b) of this section, he shall make the following computation: He shall compute the product obtained by multiplying the excess number of pupils computed pursuant to subdivision (b) of this section by ninety-seven hundredths (0.97) and shall multiply the product so obtained by the ratio of statewide change in average daily attendance to the district change in average daily attendance. He shall decrease the average daily attendance reported under the provisions of Section 41601 by the resulting product.] 

Outcome Rationale: The District requests a waiver to increase the district-wide average number of pupils per each full-time equivalent (FTE) teacher from the current 29.9 per FTE 
(per EC 41376) to 32 or 34 per FTE.
The current required average of 29.9 per FTE is lower than the average required by the Merced City School District Master Agreement. Article XVII of the Master Agreement requires that the average class size shall not exceed the following maximums by two (2) pupils at K-5 schools and two (2) pupils per site at 6-8 schools: grades K-3 30; 4-6 32; 7-8 34. The class size average per EC 41376 (29.9) is more restrictive than the Master Agreement.
To meet the requirements of EC 41376, the district has had to add staff beyond the Master Agreement.  The average cost of a new teacher in 2012-13 was $88,832.00.

A potential penalty of $750,258 could be incurred by the district without this waiver.

Student Population: 10570
City Type: Small
Public Hearing Date: 9/24/2013
Public Hearing Advertised: Notice in a newspaper
Local Board Approval Date: 9/24/2013
Community Council Reviewed By: District Advisory Council
Community Council Reviewed Date: 5/21/2013
Community Council Objection: N
Community Council Objection Explanation: 
Audit Penalty YN: N
Categorical Program Monitoring: N
Submitted by: Ms. Katherine Weimer
Position: Chief Fiscal Officer
E-mail: kweimer@mcsd.k12.ca.us
Telephone: 209-385-6643
Fax: 
Bargaining Unit Date: 03/06/2013

Name: California School Employees Association

Representative: Eddie Padilla

Title: President

Position: Neutral

Comments: 
Bargaining Unit Date: 02/20/2013

Name: Merced City Teachers Association

Representative: Dora Crane

Title: President

Position: Neutral

Comments: 
Revised:  12/26/2013 12:42 PM
Revised:  12/26/2013 12:42 PM

