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[bookmark: _Toc218854906]Legislation and Guidance
[bookmark: _Toc218854907]Trump Administration Approves First ESEA Sec. 8401 Waiver 
The Trump administration’s U.S. Department of Education (ED) has approved its first waiver under Section 8401 of the Elementary and Secondary Education Act (ESEA) since issuing flexibility guidance in July last year.  Under Section 8401, State and local educational agencies (LEAs) can apply to the Secretary of Education for flexibility in complying with some ESEA statutory and regulatory requirements, but there are restrictions to the waiver authority to which the Secretary must adhere. 
Last year, Iowa submitted multiple waiver requests to ED that would broaden the State’s and its LEAs’ flexibility in using ESEA funds and complying with certain fiscal and programmatic requirements.  In the waiver request that Iowa released for public comment last summer, the State planned to request that ED allow LEAs to consolidate some ESEA funds by expanding transferability flexibilities, allow the State to consolidate some State-level activities funds, permit the State to retain the LEA equitable services proportionate shares for all programs at the State level and provide services through third-party providers, allow the Title I-A supplement not supplant methodology to be used for all ESEA programs, and to allow districts flexibility in how they rank and serve schools under Title I-A in order to prioritize highest need schools.  
In the final version submitted to ED in September, Iowa limited its Section 8401 request to only the consolidation of State-level activities funds, as well as the consolidation of some reporting requirements.  However, in that submitted plan, Iowa stated that it planned to also apply for Ed-Flex authority, which, if approved, grants States the authority to waive many federal statutory and regulatory requirements at the local level without ED approval for each individual request.  Iowa indicated that it may waive some of the local provisions not included in the final Section 8401 request through its Ed-Flex authority. 
Under the approved request announced by ED this week, Iowa will be permitted to consolidate its State-level activities funds under Titles II-A, III-A, IV-A, and IV-B (similar to the consolidated administration authority in ESEA Section 8201), waive the 15 percent carryover limit in Title I-A for fiscal year (FY) 2024 funds, waive the requirement regarding reserving 15 percent to 30 percent of Title I-D funds for transition services through FY 2028, and waive the required categories of spending for subgrantees under Title IV-A for FY 2025.  For the waiver allowing Iowa to consolidate State-level activities funds, ED states that the funds must be kept separate from any State administration funding and that Iowa must ensure all program requirements and purposes are being met.  In addition, ED announced that it has approved Iowa for Ed-Flex authority, which will allow the State to offer further flexibility through waivers to its LEAs.  In its Ed-Flex application, Iowa stated that it intends to offer future waivers to LEAs on Title I-A carryover and Title IV-A categories of spending.
Other States have already submitted or are in process of submitting Section 8401 waiver requests, including a request from Indiana to waive local allowable uses of funds under ESEA (which would allow LEAs to use funding more flexibly across programs), but those requests have not yet been approved. 
ED’s approval letter for Iowa’s waiver requests is available here.
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[bookmark: _Toc218854908]Appropriations Negotiations Continue as Deadline Nears
Lawmakers in the House and Senate are still working to draft bills to fund the remainder of the federal government before the current temporary funding measure expires on January 30th.  
Yesterday, the House voted to pass a three-bill package of appropriations which, if agreed to by the Senate, would fund the Commerce-Justice-Science, Energy-Water, and Interior accounts for the full year.  That leaves only half of the accounts to be completed, including the Labor-Health and Human Services (HHS)-Education accounts.  Congress will soon need to turn to appropriations for fiscal year 2027.  The administration has indicated that the President’s spending proposal for next year, which represents the start of the process, will be released at the end of February.  Still, Congress could potentially extend the current spending bill by several days or weeks to give themselves additional time to reach a decision, or they could pass a full-year spending bill at current levels.
Still to be determined are how lawmakers address the mass movement of education programs to other agencies, if at all, and whether they provide funding levels for each individual program or merely broad categories, which would give federal agencies more leeway to determine how to allocate those funds among programs.
Author: JCM
[bookmark: _Toc218854909]DOL Issues Guidance on Grant Payment System
The U.S. Department of Labor issued guidance to grantees on December 29th with more information on a requirement implemented last year for payment justifications as part of the grant reimbursement process.  The requirement was first established in March of last year in response to an Executive Order creating a “Defend the Spend (DTS)” initiative and requires all grantees to provide a “justification” with reimbursement requests submitted through the Payment Management System (PMS).  PMS is a U.S. Department of Health and Human Services-run program, used to disburse some DOL grant funds. 
The PMS system requires staff to manually approve or disapprove drawdown requests.  The system added a required field in the PMS system for disbursement requests last year to comply with the DTS initiative.  For each request submitted to PMS, grantees must add a description that at a minimum includes: the applicable program, a list of budget items and dollar amounts for each item, and a date range for the costs included in the request, which Employment and Training Administration (ETA) staff will then review.  ETA staff are required to review the requests within three business days, and if additional information is needed, the DTS system will send an email to the appropriate contacts.  The guidance recommends that grantees add the DTS email to their contacts to avoid delays if messages are directed to spam folders.  In addition, the guidance provides some examples of payment request justifications and related frequently asked questions.
Perkins Career and Technical Education and Adult Education grantees are subject to this system and its requirements due to the transition of program administration that occurred last year.  As ED and DOL work to transition other programs, including most K-12 grants, many other grantees will be required to use the new system in the future, which could lead to reimbursement delays.  
The PMS guidance is available here.
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[bookmark: _ggr13ial007m][bookmark: _Toc218854911]Committee Continues Negotiating on Accountability Standards 
The Accountability in Higher Education and Access through Demand-driven Workforce Pell (AHEAD) Committee was back at the negotiating table this week.  While the last negotiated rulemaking session in December focused almost exclusively on Pell Grants, this week the Committee reviewed the U.S. Department of Education’s (ED’s) proposal to revamp institutional reporting requirements. 
A new accountability scheme was included in the One Big Beautiful Bill Act, which ties colleges’ eligibility for Federal Direct Loans with certain earnings standards.  Undergraduate programs must result in wages for graduates after four years that are greater than wages earned by high-school graduates aged 25 to 34 in the State.  If an institution fails to meet the accountability requirements in two out of three consecutive years, the program will become ineligible for Direct Loans.  
ED has released draft regulation language implementing this requirement and removing the current debt-to-earnings metric.  The metric, part of the Gainful Employment and Financial Value Transparency regulations, currently allows for eliminating all Title IV funding and is geared toward for-profit institutions.  Dave Musser, the negotiator representing ED, said that the goal was to streamline the regulations for all types of institutions.  Most programs are expected to pass the new accountability requirements.  However, undergraduate certificates, such as those in culinary, entertainment, and personal services, are expected to have a high failure rate. 
Negotiations included a discussion of whether institutions that fail the new accountability scheme should be eligible for Pell grants.  While a program’s failure will mean it cannot participate in the Federal Direct Loan Program, the proposal would still allow programs to remain eligible for other Title IV programs, including Pell grants.  Some negotiators argued that students should not be using their Pell eligibility for programs that do not lead to positive outcomes and mentioned the tax burden for the general public.  However, other negotiators encouraged continued Pell eligibility for programs, arguing that the goal is to limit borrower debt.  Since students are not paying back Pell grants, it does not impose excessive individual borrower debt, they said. 
The Committee will take a final vote on Friday.  If members fail to reach consensus, then ED is free to move ahead with its own regulatory language. 
Resources: 
Rebecca Carballo, “Education Department proposes changes to college cost accountability rules,” Politico, January 8, 2025.  
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[bookmark: _Toc218854912]ED Reinstates Fired OCR Workers 
The U.S. Department of Education (ED) has reportedly reinstated workers from the Office for Civil Rights that were fired as part of a reduction in force last year.  That reduction (RIF) involved more than 260 employees and resulted in the closure of a number of regional offices.
The reinstatement comes after the administration declined to pursue an appeal of a federal court ruling that blocked its attempts to lay off staff.  Provisions in the temporary funding bill also prohibited ED from pursuing further reductions for the duration of the bill (through January 30th).  It is not clear whether ED will pursue another round of layoffs once that bill expires.  The closed regional offices will remain shuttered, and workers from those offices will either report in person to other offices or work remotely.
The federal employees’ union that sued ED has criticized the way the reinstatement has rolled out, saying that placing the employees on paid administrative leave for so long has wasted millions in federal dollars and led to a backlog of civil rights complaints those staff will now be required to address.  “By blocking OCR staff from doing their jobs, Department leadership allowed a massive backlog of civil rights complaints to grow, and now expects these same employees to clean up a crisis entirely of the Department’s own making,” said Rachel Gittleman, spokesperson for the American Federation of Government Employees.
Author: JCM
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