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Legislation and Guidance

Proposed Uniform Guidance Makes Changes to Cost Principles

This is the last of a four-part series on the proposed Uniform Guidance Regulations published by the Office of Management and Budget in May. Public comments on the proposal are due by Monday, July 13th. In addition, The Bruman Group has created a summary of the key proposed changes that would impact grantees. 

Though the changes to grantmaking and termination would have perhaps the most wide-reaching effect, the Uniform Grant Regulations proposed by the Office of Management and Budget (OMB) would also significantly change the day-to-day administration of federal programs. 

Among the biggest impacts would be the proposed prohibition on using federal funds for attending conferences under 2 CFR 200.432 unless participation is expressly approved by the awarding agency and included in the terms of the award. While the U.S. Department of Education (ED) has increasingly relied on staff participation in conferences run by private organizations to provide an opportunity to share technical assistance and best practices, this provision could limit the ability of States and districts to attend those same conferences. This restriction on professional development and technical assistance for States would also likely hamper the current administration’s efforts to “return education to the States”, considering ED is no longer providing the same amount of guidance or professional development on federal programs. But like the provisions on grantmaking, the effect of this provision could depend heavily on who is in charge of the agency and how grant terms are written across administrations.

Similarly, there are changes in proposed 200.454 that would only allow membership and subscription costs to be charged to federal funds if explicitly allowed by the federal agency. For some entities, this change could limit their ability to share best practices or monitor policy developments.

While federal funds have never been allowed to be used for the purposes of lobbying the federal government, revised prohibitions in proposed 200.450 would prohibit the use of federal funds for “any engagement in issue advocacy or public messaging that promotes or opposes a particular social, political, or public policy position unrelated to statutory objectives or performance requirements of Federal award” or to influence State government on issues “unrelated to the objectives or performance requirements of the Federal award.” It is unclear how this provision would be applied but given other discussion in the proposal that would prohibit activities like voter registration, OMB seems to be steering grantees away from anything that touches government or policy.

The cost principles would also be revised to exclude recruitment costs under proposed 200.421, unless explicitly permitted by statute. Though grantees could still use funds where such activities are permitted by statute, like Title II of ESEA, for those costs, this proposal could limit the ability of some districts to address teacher and other staff shortages. “Publication and printing costs” would also be prohibited under proposed 200.462 unless approved in advance.

There are additional changes to the cost principles – like an explicit prohibition on the use of federal funds for elective abortion – but many of them either would have little impact on educational grantees or simply reinforce existing requirements.
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Committee Chair Introduces Bills to Formally Move ED Programs

House Committee on Education and the Workforce Chair Tim Walberg (R-MI) has proposed several bills that would formally move programs under the U.S. Department of Education (ED) to other agencies currently managing its programs under Interagency Agreements. The package of ten bills would amend existing legislation to allow the Secretaries of Labor, Health and Human Services, and others. The legislation mirrors many of the existing Interagency Agreements between ED and their “partner” agencies, with each bill encompassing the same programs as a corresponding agreement. Notably, the more recent Interagency Agreements to transfer management of special education programs are not reflected in these bills.

The legislation would allow for the transfer of program management, appropriations, and personnel between agencies, and the head of the Office of Management and Budget is instructed to ensure that the transfer of programs does not result in a net increase of personnel. Litigation started before the theoretical passage of these bills would proceed, as would grant awards and other benefits, unless those grants are individually altered by the agency. With an effective date of no later than six months from passage, this seems to indicate that current grants would finish out their program period and new grantmaking would come from the newly assigned agencies.

The future of this legislation is still uncertain – House leadership has said it will prioritize reconciliation legislation and a voter identification bill known as the SAVE Act, and appropriations must still be passed in the handful of session days before election day. Even if the bills pass the in the House, their future in the Senate is uncertain with significant concerns expressed by lawmakers about the existing agreements. Still, the bills represent the most comprehensive and detailed effort to effectuate the closure of ED from Congress to date.

The text of all ten bills is linked here.
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Agencies Publish Semi-Annual Regulatory Agendas

Federal agencies have published their semi-annual regulatory agendas, detailing plans to share draft and finalized rules for implementing federal programs.

The U.S. Department of Education (ED) has an ambitious regulatory plan which includes work in K-12 and higher education. Despite the agreements signed with other agencies to offload portions of the agency’s administrative portfolio, ED will retain responsibility for policy and rulemaking. 

As early as this month, ED says it could issue regulations that would simplify the procedure for rescinding federal funds if schools are found to be in violation of Title VI of the Civil Rights Act. These regulations would change the “procedural regulations that apply to [the Office for Civil Right’s (OCR’s)] evaluation, dismissal, investigation, and administrative enforcement.”

The agency also says it plans to amend the regulations under Title IX of the Education Amendments of 1972 to define “sex” for purposes of gender discrimination as sex at birth. This definition could add weight to the administration’s current efforts to investigate school districts that allow transgender students to participate in girls’ and women’s sports, where the administration has argued such participation is dangerous and discriminatory for the other athletes. ED would also amend the regulations pertaining to the Family Educational Rights and Privacy Act (FERPA) in an effort to “clarify” and “improve” the definition of an educational record, and clarify complaint processes. ED has recently initiated investigations into districts which it claims have policies that would prevent notification to parents of a students’ desire to present as a different gender at school, which the agency claims violates FERPA, as it considers any discussion of gender to be part of an educational record – so the definitional changes here will likely extend to discussion of gender identity.

ED says it will amend the significant disproportionality requirements for the Individuals with Disabilities Education Act (IDEA) as early as August. Those regulations require that States review the students identified for special education services and determine whether the identification is disproportionate to the student body makeup based on race and ethnicity.

The agency will issue new higher education regulations that place requirements on religiously affiliated and for-profit institutions that wish to participate in federal student aid programs under the Higher Education Act. According to the published description, this rule – expected to be published sometime this month – would remove “provisions in the Title IV Revenue and Non-Federal Education Assistance Funds regulations called the 90/10 Rule that give public and nonprofit institutions a competitive advantage.” The rules would also address “change of ownership, cash management, administrative capability standards, program length requirements, and financial responsibility requirements.”

Finally, ED says it will release new charter school regulations in August that will “simplify eligibility and application criteria” for the Charter School Grant Program within the Elementary and Secondary Education Act (ESEA).

Other agencies have listed their regulatory plans as well. The Department of Agriculture says it will issue new draft school meal regulations in September, with final rules coming in September 2027. 

Although the regulatory agendas provide estimated timeline for publish of these proposed and final regulations, those timelines have often been inaccurate. 
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Education Department Releases Final Higher Ed Accountability Rules

Last week, the U.S. Department of Education (ED) released its final rule on accountability under Title IV of the Higher Education Act. The final rule implements requirements established under the One Big, Beautiful Bill Act related to transparency for students and the “do no harm” provision, which requires restricting student loans for institutions where students do not earn more than their peers. The rule is the product of five days of negotiated rulemaking that took place in January, where the Accountability in Higher Education and Access Through Demand-driven Workforce Pell (AHEAD) Committee reached a consensus. 

The final rule, “Accountability in Higher Education and Access Through Demand-Driven Workforce Pell: Student Tuition and Transparency System (STATS) and Earnings Accountability,” substitutes the previous financial value transparency rule and gainful employment metrics with the new STATS. A program would meet these new metrics if the median earnings of its graduates are at least equal to those of adults aged 25-34 who do not have that level of credential. For example, an undergraduate program would compare to those adults with just a high school diploma.

If a program does not meet the STATS metric for two of three consecutive years, it will be ineligible to participate in the direct loan program. ED could also terminate Title VI eligibility, including Pell Grants, for programs that fail to meet the return on investment for three years. Unlike previous requirements, all institutions and programs will be subject to the metrics, regardless of their tax status or the level of credential. Certain programs are exempt from these penalties, including those that only serve individuals with disabilities, those that do not participate in the direct loan program or have not in the last five years, and those that have not yet been deemed a low-earning program and ED and the institution have agreed to prevent students from borrowing direct loans for at least five years.  

While the original notice of proposed rulemaking after the negotiated rulemaking session set the date for implementation on July 1, 2026, the final rule set the effective date as of July 1, 2027 to allow for more lead time for implementation. ED does allow for early implementation of STATS reporting. Institutions should begin assessing their programs and developing strategies to ensure compliance with reporting requirements.
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ED Issues Dear Colleague Letter on Sexual Misconduct by Staff

The U.S. Department of Education (ED) issued a “Dear Colleague” letter on Friday reminding State and local educational agencies (SEAs and LEAs) of their responsibilities under Title IX and the Elementary and Secondary Education Act (ESEA) to address sexual misconduct perpetrated by teachers and other school staff. 

In exchange for receiving funds under ESEA, SEAs and LEAs are required to maintain policies prohibiting staff from assisting school employees or contractors in obtaining new employment when such staff has knowledge that there is probable cause that the employee or contractor engaged in sexual misconduct with a student, known colloquially as “passing the trash.” The letter states that the Office of Elementary and Secondary Education will review State laws, regulations, and policies on this issue to determine compliance, and that “[w]here a State cannot demonstrate the existence of sufficient qualifying and enforceable measures, the State may be in violation of the ESEA’s mandate and may jeopardize its receipt of federal funds.” 

In addition, the letter cites recipients’ Title IX obligations to address employee-on-student and student-on-student sexual harassment, reminding grantees of the current Title IX regulations which require prompt response to actual knowledge of sexual harassment “in a manner that is not deliberately indifferent.” The letter also notes that “State law, local district policy, and collective bargaining agree-ments (CBA) can neither trump a federal funding recipient’s obligations under Title IX nor excuse a Title IX violation.” Schools must also still engage in a Title IX investigation, if required by the regulations, regardless of whether law enforcement is notified or involved. 

In the letter, ED highlights data submission requirements under the Civil Rights Data Collection (CRDC) regarding sexual misconduct perpetrated by school staff as well. In coordination with the release of the letter, ED announced that it is opening 20 investigations in school districts where CRDC data indicates that schools are not appropriately addressing staff sexual misconduct.
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DOL Withdraws Title VI Disparate Impact Regulations

The U.S. Department of Labor (DOL) published a final rule on July 2nd that rescinds portions of the agency’s implementing Title VI regulations related to disparate impact. The rescission follows an Executive Order issued last year that stated “[i]t is the policy of the United States to eliminate the use of disparate-impact liability in all contexts to the maximum degree possible.” 

The final rule cites several Supreme Court cases as justification for the action and argues that the disparate impact portions of the regulations go beyond the scope of the Title VI statute. The rule also states that there is “tension” between the many federal agency regulations on Title VI and the statute itself, which has caused confusion among recipients. DOL states that “disparate-impact liability leads covered entities to engage in racial balancing even as Title VI forbids intentional racial discrimination.” In addition, DOL states that the benefits of considering disparate impact outweigh the legal and constitutional issues identified by DOL. 

The now-rescinded disparate impact regulations required DOL grantees to ensure that policies, activities, and programs that were seemingly neutral did not unintentionally discriminate against the protected populations. The rescission of the disparate impact portions of the regulations means that DOL grantees will now only be required to concern themselves with intentional discrimination based on race, color, or national origin in order to remain compliant with Title VI. 

Other federal agencies have already rescinded the disparate impact portions of their Title VI regulations, including the U.S. Department of Justice, and the U.S. Department of Education plans to take such action for its own regulations in the coming weeks. 
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Supreme Court Decides Transgender Athlete Cases

On the last day of the Supreme Court’s term, it released a decision in two cases surrounding the question of whether States can “determine eligibility for women’s and girls’ sports based on biological sex.” In a 6-3 decision, the majority of justices answered “yes.” 

The opinion addressed two separate cases involving State laws that prohibited “biological males” from competing on women’s and girls’ sports teams. In West Virginia v. B.P.J., “B.PJ.” is a high school student who identifies as a girl, has taken puberty blockers and hormones, and was prevented from taking part in girls' sports in middle school when the West Virginia law went into effect. The second case, Little v. Hecox involves a similar State law in Idaho. Hecox is a college student who has also taken hormones and was denied participation in women’s sports teams after the enactment of the law. B.P.J. argued that the West Virginia law violated Title IX of the Education Amendments of 1972, and both students argued that their respective State laws violated the Equal Protection clause of the 14th Amendment. While the students agree that States can prohibit most males, they claimed that States must make exceptions for those who have taken hormones or puberty blockers. 

The majority opinion, authored by Justice Kavanagh, rejected those arguments. As for Title IX, Kavanaugh wrote that it “does not say or even hint that schools must allow certain biological males to participate in women’s and girls’ sports.” Importantly, the opinion states that “the term ‘sex’... cannot plausibly be interpreted to refer to anything other than biological sex.” While he acknowledges that this may exclude the students from being able to play on any sports teams at their schools, Kavanaugh writes that Title IX does not guarantee each student a spot on a roster. Further, the opinion includes a discussion of Bostock v. Clayton County, a Title VII employment case where the Court found that terminating an employee based on their gender identity was unlawful discrimination. The majority writes that Bostock does not apply, since Title VII requires individuals to be treated without regard for sex, but Title IX specifically allows separation by sex. 

Addressing the Equal Protection argument, Kavanaugh wrote that the States have important government interests in addressing safety risks for women and competitive fairness, and that those are substantially related to the State laws. He acknowledges that there are ongoing scientific and medical debates regarding whether students who have taken puberty blockers or hormones still have advantages over biological women, but states that the legislature is better positioned to handle those questions instead of the courts. 

Writing for the dissent, Justice Sotomayor agrees that the laws do not violate Title IX, but that the Court should have sent the case back to the lower court for more fact-finding on the Equal Protection argument. She writes that it is unresolved whether students who have never gone through puberty are “similarly situated to cisgender girls” and that this is an important fact in determining whether the States have an important government interest. In a separate dissent, Justice Jackson takes issue with Kavanaugh’s statement that the term “sex” in Title IX only means “biological sex” and states that the Court should have left “open the possibility that Title IX’s definition of ‘sex’ is more capacious.” 

That language will likely be important for future decisions on Title IX. It should be noted that this decision does not address the question of whether States can allow students to compete on sports teams based on their gender identity. Kavanaugh clarifies this in the opinion and notes ongoing litigation on that question. In a pending case in the United States District Court for the District of Colorado, Slusser v. Mountain West Conference, women athletes are challenging an athletic conference rule allowing transgender women to participate on women’s teams. Even so, the U.S. Department of Education (ED) has continued to move forward with enforcing its interpretation of “sex” by launching investigations into districts, colleges, and States that allow students to play on teams aligned with their gender identity. ED also plans to implement a definition of “sex” under Title IX, according to its regulatory agenda. 
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Arkansas Receives ESEA Waiver

On Tuesday, Arkansas became the latest State to receive a waiver under the Elementary and Secondary Education Act (ESEA). The waiver mirrors prior waivers granted by ED in a number of ways, but also offers some new flexibilities that States have not previously received.

Arkansas, like States that received prior waivers, will be allowed to consolidate State-level activities funds under Titles II-A, III-A, IV-A, and IV-B of ESEA. The State will receive ED-Flex authority, and will be permitted to allow students in grades 5-8 who are taking high school courses to use the end-of-course assessments in lieu of standardized testing.

Arkansas is the first States to receive approval for a pilot expansion of the Alternative Fund Use Authority (AFUA) in Title V. Under this aspect of the waiver, districts eligible for the Rural and Low-Income School Program (RLIS) will be able to exercise AFUA flexibility, using Title II-A and IV-A funds for the purposes of multiple other Title programs, like Title I, without needing to file an application. This pilot will extend through the 2029-2030 school year.

Additionally, the State will be able to exclude some schools from its accountability system. Students currently enrolled in single-school LEAs which provide “short-term, specialized services” can be assigned to their home districts for purposes of accountability though the 2028-29 school year. In the letter granting this waiver, Secretary of Education Linda McMahon stated that granting the waiver “more accurately attributes responsibility for long-term student outcomes to the school primarily responsible for the student’s educational program, while avoiding the unintended consequences associated with holding short-term, transitional programs accountable as if they were traditional schools.”
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Senate Democrats Ask McMahon to Halt OSERS Move

In a letter signed by all members of the Senate Democratic caucus, lawmakers have called on Secretary of Education Linda McMahon to halt the planned transfer of special education services to the U.S. Department of Health and Human Services (HHS). 

The administration announced in June that it would move administration of special education programs under the Individuals with Disabilities Education Act (IDEA) and the Rehabilitation Act to HHS, following a model established for other education programs earlier this year. In the letter, the Senators call the move “illegal” and claim it will create inefficiencies and “put[s] the educational outcomes of students and their rights in the classroom at risk.”

Lawmakers also complain that the administration has not provided additional information on the move, including what office within HHS will carry out the administration of these programs. They ask the administration to “immediately cease” implementing the interagency agreement pertaining to IDEA and the Rehabilitation Act, and to maintain the programs within the Department of Education.

“Any attempt to move these programs to HHS would fundamentally alter the purposes of these services, upending fifty years of work that took place at the federal, state, and local level to improve educational and employment outcomes for people with disabilities,” wrote the senators. “It appears the administration values its backward goal of dismantling ED over the faithful execution of the law and improving opportunities and outcomes for children, youth, and students with disabilities.”
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After Ruling, ED Releases Temporary Change to Professional Degrees

A federal judge issued a preliminary injunction preventing the U.S. Department of Education (ED) from implementing new regulations that limit student borrowing for professional degrees. The regulations would establish a cap of $200,000 total for only those degrees in 11 fields ED has defined as “professional,” and other graduate degrees would be limited to $100,000 total. The preliminary injunction required ED to halt implementation of this definition and temporarily expand it. 

ED released a new list of degrees that it will temporarily count as “professional.” Those include programs in advanced nursing, physician assistant, physical therapy, athletic training, and other degrees. ED also includes a list of programs that it is still not considering professional, including Community Psychology, Pharmaceutical Sciences, and Theology.

In response to the preliminary injunction, Undersecretary Nicholas Kent stated, “Let me be clear here that we believe that our definition of professional student is lawful and that it is appropriate, but we will comply with the court's order.” ED will be required to use the expanded definition as the court considers the case. 

Resources: 
Rebecca Carballo, “Education Department explains temporary changes to professional definition,” Politico, June 30, 2026. 
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GAO Finds More Special Education Students Placed in General Education

In a report issued this month, the Government Accountability Office (GAO) found that more special education students are participating in the general education environment over the last ten years, based on the most recent available data from school year 2022-2023. Under the Individuals with Disabilities Education Act (IDEA), schools are required to educate students with disabilities in the least restrictive environment, meaning alongside students without disabilities to the extent possible. 

GAO found that in 2022-2023, compared to the 2012-2013 school year, the number of students participating in the general education classroom increased by 25 percent, with a larger increase seen for students who spent time in general education for at least 80 percent of their day. During that same time period, the number of students with disabilities generally increased by 21 percent. GAO found certain factors that impacted whether students are educated in general education classrooms, including parent and family involvement, the level of resources available, and school culture and facilities. Some other factors that GAO found to be related to higher rates of general education placement for at least 40 percent of the student’s day include high and low poverty levels, districts without a separate special education school, and districts with lower per-pupil funding. 

In developing this report, GAO analyzed available data, and interviewed education officials in schools in Connecticut, Illinois, and Washington. 
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OTHER ITEMS TO WATCH

The House passed the Kids Internet and Digital Safety Act with bipartisan support on June 29th. The bill incorporates two pieces of legislation to strengthen online privacy protections for children, the Promoting a Safer Internet for Minors Act and the Children and Teens’ Online Privacy Protection Act, or COPPA 2.0, as well as provisions from other proposed legislation. The bill now moves to the Senate for consideration, where it may face challenges surrounding the absence of a “duty of care” requirement.  

A judge for the U.S. District Court of Massachusetts struck down the final rule limiting employer eligibility for the Public Service Loan Forgiveness (PSLF) Program on June 30th – one day before the rule was scheduled to take effect. The rule would have excluded borrowers working for employers who have a “substantial illegal purpose” from participating in PSLF. In light of the decision, the current PSLF requirements will continue to apply. The U.S. Department of Education has not indicated whether it will appeal the ruling. 

Members of Congress are pushing back against the proposed revisions to the Uniform Grant Guidance which were published at the end of May. Senate Democrats sent a letter to the Director of the Office of Management and Budget (OMB), Russ Vought, earlier this month to “insist” the proposal is immediately rescinded, and House Democrats similarly expressed opposition during a House oversight hearing with Director Vought on June 30th. In addition, Chair of the Senate Appropriations Committee Susan Collins (R-ME) sent her own letter last week asking OMB to extend the comment period by at least 90 days and to withdraw portions of the proposal that “would unduly burden scientific and biomedical research and small communities.”

The Federal Update has been prepared to inform The Bruman Group, PLLC’s legislative clients of recent events in federal education legislation and/or administrative law.  It is not intended as legal advice, should not serve as the basis for decision-making in specific situations, and does not create an attorney-client relationship between The Bruman Group, PLLC and the reader.
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