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Legislation and Guidance

Congress Passes Appropriations Stopgap

On Tuesday, the House of Representatives approved a continuing resolution (CR) that would extend funding for most federal programs at current levels through December 11th. The legislation moved forward despite a provision that would bar the Office of Management and Budget (OMB) from implementing its proposed changes to the Uniform Grants Guidance while the bill is in effect. While the rule still could be implemented after the CR expires (unless Congress extends the provision), the delay was an important point for lawmakers who expressed concern about politicization of grantmaking. It may also work in favor of OMB, which was faced with the prospect of reviewing and responding to nearly half a million comments on the proposed rule by their planned implementation date of October 1st. The delay buys OMB some time to work on finalizing those regulations – but also throws into uncertainty when they might take effect. Under this provision, the rule can go into effect no earlier than December 12th. 

Some Representatives said they opposed the bill because of the Uniform Guidance provision, as well as a delay to the ban on hemp products. But other controversial provisions that might have drawn opposition from others – including a voter identification bill – did not make it into the final text, which had been approved by the Senate earlier this summer. Lawmakers say they want to strike a deal soon for the rest of the fiscal year, but in speaking with the press they acknowledged that much of the next round of discussions will hinge on who will control the House and Senate after the midterm elections.

Though the Senate is scheduled to be back in session in mid-September, House leadership is already discussing an early exit so that they can resume campaigning ahead of what is expected to be a heavily contested election season.
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EDGAR Proposal Would Require Executive Order Compliance

As The Bruman Group continues our analysis of the potential impact of the proposed revisions to the Education Department General Administrative Regulations (EDGAR), which were published on August 24th, we want to highlight a proposed change relating to compliance with Executive Orders. 

The U.S. Department of Education (ED) proposes to add “Executive Orders” to the list of authorities that all ED grantees must comply with in exchange for receiving federal education funds. Currently, grantees must adhere to the U.S. Constitution; their State plan; and applicable statutes, regulations, and approved applications. If the proposed revisions are finalized, grantees would also be required to follow “applicable Executive Orders,” which the notice states will align Part 76 with revisions made to Part 75 in 2024. ED states that the Part 76 Executive Order change was inadvertently left out of the 2024 revisions. 

Executive Orders are policy directives issued by the President and generally require a federal agency to take further action to implement a new policy or a new interpretation of existing law or regulations. Based on the proposed changes, it seems grantees would be required to immediately comply with policy set out in an Executive Order, instead of waiting for the U.S. Department of Education to take actions like issuing guidance documents or amending federal regulations. The proposed change would also provide ED with greater enforcement authority over formula funds regarding policies that may be established by Executive Order but not incorporated into law or regulations, or even non-regulatory guidance (which although non-binding, often sets out how ED will interpret laws and regulations). In addition, the proposed revision raises concerns about policies changing in the middle of a grant cycle, when grantees had not agreed to such policies at the time funds were initially awarded. This change could bring instability into the grants process over time as future administrations rescind older documents or issue new Executive Orders that may be contrary to existing policy. The proposal will also make it difficult for grantees to be certain of the policies that they are legally required to comply with in exchange for receiving federal funds.

Public comments on the proposed revisions are due on September 23rd and can be submitted through the Federal Register here.
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DOJ Rescinds Guidance on Disability Discrimination 

The U.S. Department of Justice (DOJ) has released an opinion and a notice that it is rescinding previous guidance and is revising its view on the Supreme Court’s pivotal decision in Olmstead v. L.C, which found that unjustified institutional segregation for individuals with disabilities was unconstitutional. DOJ stated that it will no longer be relying on the Olmstead decision in its enforcement, a critical change for educational institutions, as DOJ has entered into an interagency agreement with the U.S. Department of Education to take on evaluation and investigation related to the Americans with Disabilities Act and Section 504 of the Rehabilitation Act of 1973.   

The 1999 Olmstead decision had been interpreted by DOJ and the courts to impose an integration mandate, which requires service to individuals with disabilities to be in “the most integrated setting appropriate.” But DOJ now asserts that Olmstead “held nothing more than that unjustified institutionalization of individuals with mental disabilities can constitute discrimination,” and did not impose an integration mandate. The Olmstead decision has served as the foundation for requiring transition plans as part of individualized education plans (IEPs) for students with disabilities over the age of 16. These plans teach students skills for independent living. Inclusive settings and integrated education have also been the bedrock of special education programs.  

Meghan Burke, a Vanderbilt University professor of special education, told press in response to the document that “[t]o have a document that says segregated living is OK and transitioning into that integrated setting isn’t the priority, it’s really the antithesis of what we’re working for for 21 years of their lives in special education.” While the new guidance does not change the law, including the least restrictive environment requirements under the Individuals with Disabilities Education Act, Burke and other experts said that the change could lead to confusion at schools and how they are implementing transition plans that focus on preparing youth with disabilities for living in the community. 

Three members of Congress also sent a letter to DOJ demanding that the agency rescind the opinion. Ranking Members of the Committees on Education and Workforce, Judiciary, and Energy and Commerce Bobby Scott (D-VA), Jamie Raskin (D-MD), and Frank Pallone, Jr. (D-NJ), called the opinion “an insult to people with disabilities, their loved ones, and those who advocate for them, all of whom have worked hard over decades to correct or prevent unnecessary institutionalization of both adults and children with disabilities.” The members also say that the opinion is confusing since it acknowledges that it conflicts with the general understanding of the decision in Olmstead. 

Resources: 
Caitlynn Peetz Stephens, “New Federal Guidance Could Roll Back Special Ed. Transition Services,” Education Week, September 1, 2026. 
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IRS Says it May Cancel Colleges’ Tax-Exempt Status

In a proposed rule released Thursday, the Internal Revenue Service (IRS) stated that it would consider rescinding the tax-exempt 501(c)(3) status of private colleges, universities, trade schools, and other educational organizations that it claims discriminate against students on the basis of race in the administration of educational, admissions, scholarship, athletic, or other policies. Preferences such as income, geography, or status as first-generation students would remain permissible. A private school could maintain a religious “mission” or “curriculum,” or could choose students based on religious affiliation as well.

The suggested policy now states that any sort of scholarships, loans, or admissions process that favors certain minority groups could be considered discriminatory, including so-called “affirmative action” policies. Determinations on what kind of behaviors are impermissible would be based on administration policy, including Executive Orders, which could impact a broader swath of policies than recent Court precedent. Losing tax-exempt status would primarily impact donations received by an organization, potentially discouraging donors who no longer receive a tax break for their contribution. The notice acknowledges that the proposal “may affect the distribution of private school scholarship and loan funds” and “would result in a change in the composition of the pool of scholarship and loan recipients” but claims the economic effect would be negligible because the total value of scholarships and loans awarded would remain the same.

“Schools rebranding race-based preferences as equitable, inclusive, or diversity-enhancing does not change their discriminatory nature,” Treasury Secretary Scott Bessent said in a statement.

The proposed regulations would take effect for school years starting after May 31, 2027. The proposed rule will be open for comment for 60 days following its formal publication.
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NEWS

Federal Judge Dismisses DOJ Transgender Athlete Lawsuit

A U.S District Judge dismissed a lawsuit this week that was brought by the U.S. Department of Justice (DOJ) against the California Department of Education (CDE) and the California Interscholastic Federation (CIF) claiming the organizations violated Title IX for allowing students access to teams and facilities based on their gender identity. In the lawsuit, DOJ threatened to terminate $44.3 billion in federal funding to CDE. The judge cited the recent U.S. Supreme Court (SCOTUS) decision in Little v. Hecox and West Virginia v. B. P. J., in which the Court held that States could restrict transgender athlete participation but did not go as far as to say that States are required to. SCOTUS declined to comment on whether States or other entities can have more flexible policies that allow participation based on gender identity. 

The judge in the California case found that Title IX and its regulations do not require grantees to exclude transgender students from participating on girls’ sports teams and using girls’ facilities. In addition, the judge determined that at the time CDE accepted federal funds, the policy on whether transgender students could participate based on gender identity was different from the current administration’s interpretation. While DOJ argued that CDE’s later drawdown of funds following President Trump’s 2025 Executive Orders on this issue indicated the agency’s acceptance of the new interpretation, the judge determined that the later drawdowns “do not establish the clear notice required by the Spending Clause” and that the Title IX law and its regulations “did not clearly condition federal funding on the categorical athletics and facilities rule alleged” by DOJ. 

As a result of this case, the U.S. Department of Education may be more explicit in future grant terms and conditions regarding compliance with Title IX as it relates to transgender students. In addition, proposed changes to Education Department Administrative Regulations, if finalized, would require compliance with Executive Orders as a condition of receiving federal funding, giving federal agencies greater enforcement authority surrounding inclusive transgender student policies. And proposed revisions to the Uniform Grants Guidance would require grantees to ensure grants are not used to “fund, promote, encourage, subsidize, or facilitate” what the administration refers to as “gender ideology,” which the administration defines as denial that sex is biological and binary. 

Resources:
Kevin Rector, “Title IX Doesn’t Require Transgender Athletes’ Exclusion, Judge Rules,” Los Angeles Times via Education Week, September 2, 2026.
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OTHER ITEMS TO WATCH

The Bruman Group’s next quarterly legislative webinar, “Understanding the FY 2027 Funding Picture”, will be on September 22nd at 1pm ET. With the start of FY 2027 approaching, major funding and policy decisions in Washington could have significant implications for state education and workforce systems. During this exclusive legislative client briefing, our team will examine the latest appropriations developments, compare competing federal funding proposals, assess the prospects for another continuing resolution or government shutdown, and explore how pending funding legislation could affect federal grants policy and administration. Attendees will leave with the insights needed to inform budget planning, stakeholder communications, and strategic decision-making for the year ahead. Your team can register here. Note that because this webinar is exclusive to our legislative clients, we ask that you not share it externally. Registrants whose email domains do not belong to our clients will be removed.  

Representative Jahana Hayes (D-CT) has indicated she may vie for the position of top Democrat on the House Committee on Education and Workforce. That seat has been held by Representative Bobby Scott (D-VA) for more than a decade. But Hayes, a former teacher of the year, has been outspoken on the Committee and a bid from her would be yet another signal that lawmakers are tired of older leadership.

Representative Suzanne Bonamici (D-OR) has introduced the Streamlining Income-Driven, Manageable Payments on Loans for Education (SIMPLE) Act. The bill is intended to help student borrowers avoid delinquency by automatically enrolling them in income-driven repayment plans.

On Tuesday, the U.S. Department of Justice (DOJ) filed a lawsuit against Kansas City, Kansas Public Schools, asking the court to declare that the district’s gender plans violate the Family Educational Rights and Privacy Act (FERPA) and the Protection of Pupil Rights Amendment (PPRA). The complaint states that the suit is necessary to stop the district "from facilitating the secret 'transitioning' of children’s 'gender identity' at school without their parents’ knowledge or consent." The district claims that it has not adopted formal policies and only keeps information from parents in rare circumstances, such as when the student is emancipated or when there is an active law enforcement investigation. 

New York City public schools will ban student-facing AI products through eighth grade, according to reports, and Los Angeles Unified Public Schools will restrict AI access for all students for the upcoming year. The moves, from the nation’s two largest school systems, come amid concerns from parents and teachers alike about student learning, mental health, and data privacy. New York’s new policy also recommends no more than 30 minutes of screentime on individual devices for students in third through fifth grade, and 45 minutes for middle school students. High schoolers in New York will still be able to use AI for literacy and career programs, but use on school devices and in classrooms will otherwise be restricted.

The U.S. Department of Education’s Office of Inspector General (ED’s OIG) released a “Fraud in Focus” report this week that provides an overview of K-12 audit investigation results from fiscal years 2020-2025. ED OIG’s work over that period included 130 investigations, with 98 criminal and civil outcomes, and monetary results of some kind totaling nearly $71 million dollars. The report also breaks down which types of fraud were committed (like actions under the Elementary and Secondary Education Act programs, emergency relief programs, and others), and which categories of individuals committed fraud (school district officials, school officials, superintendents, etc.). 
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