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[bookmark: _ggr13ial007m]ED Issues Guidance for Defend the Spend G5 Implementation

This week the U.S. Department of Education (ED) sent States guidance on its Defend the Spend (DTS) process for the G-5 funding system. Though DTS has been implemented by the U.S. Department of Labor with respect to Perkins and other grants that have been transferred to that agency through its Payment Management System, it has not yet been used for core formula grants like those under the Elementary and Secondary Education Act (ESEA) and the Individuals with Disabilities Education Act (IDEA).

ED says it will implement DTS in G-5 starting November 1st. The system requires written justifications of up to 255 characters for payment requests, and ED says these justifications should be “complete and brief,” including the program name, expense categories and amounts, and date range, and omit any personally identifiable information. ED does not provide specific examples of compliant justifications, but states that grantees can reach out to their ED program officer for template language or examples. The agency also provided a presentation with examples of drawdown justifications for directly administered programs.

ED suggests in a note in the guidance that State educational agencies (SEAs) should not engage in additional information collection to provide these justifications when drawing down funds on behalf of subgrantees. The guidance states that “[s]ubawards… may be categorized by the level of detail the recipient has available” and should “indicate the total amount per request expended via subawards.” However, ED does not specify whether separate requests should be made for each subrecipient or each grant award, and states that it reserves the right to seek clarification for “invalid or incomplete” written justifications, meaning that there is the potential for delays in reimbursement as the system rolls out.
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White House Announces Controversial Pocket Rescission 

Late last week, the White House announced that it would block $810 million in funding that had already been appropriated by Congress through a controversial – and possibly illegal – maneuver called a “pocket rescission.” Under the Impoundment Control Act, the President can send a request to Congress to rescind funding and can pause the obligation of funding for 45 days as Congress considers the request. A pocket rescission occurs when the President sends the request at the end of a fiscal year, giving Congress less than 45 days to consider the request and allowing the unused funds to lapse at the end of the fiscal year on September 30th. 

The White House announcement, titled “Historic Pocket Rescission Package Eliminates Woke, Weaponized, and Wasteful Spending,” included two buckets of funding under the U.S. Department of Education (ED) within the $810 million recission. The first is $25 million for ED’s Special Programs for Migrant Students, which includes the College Assistance Migrant Program and the High School Equivalency Program (HEP-CAMP). This represents about half of the total funds Congress made available for the program; the remaining funds that were awarded will go out as planned. The announcement alleges that funds have been used to support LGBTQ+ students and to encourage students to “avoid encounters with law enforcement.” The second is $70 million for international education, which supports fellowships and grants for international students to study, teach, and conduct research in the United States. The White House claims that those programs have “deviated from their core mission and instead support wasteful and divisive projects.” 
 
Both Democratic and Republican members of Congress have criticized the announcement, calling it an illegal bypass of Congress’ power of the purse. Lawmakers have been discussing ways to prevent the President from doing this in the future, including adding restrictive language to the appropriations bills or even passing a bill to prevent him from making changes in the final quarter of the fiscal year. The Government Accountability Office (GAO) also sent a letter to Congressional leaders this week stating that “[t]he President may not force the expiration of budget authority Congress has already enacted and did not rescind.” Some lawmakers have said that they will rely on litigation to hold the President accountable, but Chair of the Senate Appropriations Committee, Susan Collins, said that the GAO is hesitant to sue the administration over this without the express approval of Congress. 

The administration previously used the pocket rescission last year to rescind $4 billion in foreign aid. The Supreme Court greenlit that pocket rescission, noting the President’s authority over foreign affairs. However, this is the administration’s first attempt to use the maneuver to target domestic funds. 

Resources: 
Katherine Tully-McManus, Jennifer Scholtes, “Republicans scheme to block Trump’s funding cancellations,” Politico, September 28, 2026.
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ED Reinstates 2020 Title IX Rules 

This week, the U.S. Department of Education (ED) issued a final rule in the Federal Register, which officially repealed the 2024 regulations issued by the previous administration and recodified the 2020 Title IX regulations. Grantees have been subject to the 2020 rules since early last year, after a court vacated the Biden administration’s 2024 rules. The 2024 rules had expanded the prohibition on sex discrimination to include discrimination based on gender identity. 

Somewhat surprisingly, ED did not include a definition of sex to align with the President’s Executive Orders, which sought to make it “the policy of the United States to recognize two sexes, male and female.” Although ED is expected to issue a separate rule on the definition of sex in the future. The Department has also included language from the Supreme Court’s 2026 decision in West Virginia v. B.P.J. in its recent grant award notices. In that case, Justice Kavanaugh wrote in the majority opinion that the “Title IX regulations cannot plausibly be interpreted to refer to anything other than biological sex.”  

ED’s 2020 rules have mostly remained unchanged. The Department did make some minor changes, such as removing references to rescinded disparate impact regulations and deleting expired requirements. The only substantive change by ED was the removal of the entire cross-examination exclusion rule in 34 C.F.R. 106.45(b)(6)(i), which originally prohibited decision-makers from relying on statements from witnesses or parties who were not cross-examined. That portion of the 2020 regulations was vacated by a federal judge in 2021. In the rules released this week, ED removed the whole sentence from the regulations, including portions that were not vacated. 

The Department’s regulations became effective on Tuesday, when they were published in the Federal Register. Since grantees have already been operating under these rules, this should not require significant changes.  
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Treasury Issues Tax Credit Regulations

Yesterday the U.S. Department of the Treasury unveiled regulations implementing the tax credit voucher program created by the 2025 reconciliation bill. The “Education Freedom Tax Credit” would give up to $1,700 in dollar-for-dollar tax credits annually to donors of educational “scholarship granting organizations” (SGOs).

Expenses covered by SGOs could include private school tuition, tutoring and special education services, including through “digital wallets,” and other educational expenses. Treasury has reportedly been asked for additional details on what constitutes a qualifying expense, as the law would permit public school expenditures to qualify, but clarification related to those expenditures has not been provided. 

Treasury released temporary regulations on the process for States to opt into the program and submit lists of qualifying organizations in time to get the tax credit up and running. There is also a proposed permanent rule that would provide more parameters for scholarship-granting organizations, which will be open for comment for 60 days after publication.

Under the draft rules, SGOs could be authorized by a single State or multiple States. They would need to register on an IRS portal, and could not limit their work to providing scholarships for a specific school (i.e. a private school could not set up its own SGO). At least 90% of the SGO’s income would need to be dedicated to the scholarships themselves. States would be required to approve SGOs, but would not be able to approve only organizations that provide support for public school students. Additionally, qualifying SGOs would be required to provide priority to students who received scholarships the prior year and their siblings. Further, eligible students must come from families earning not more than 300% of the area median gross income as determined by the IRS, and SGOs would be required to verify student eligibility.

The preference in the rules is for funds to be paid directly to a school or other verified provider for tuition and fees, though families may receive direct reimbursements for verified allowable expenses. In circumstances where funds go to tutoring or special needs services, the priority for continuation or siblings would no longer apply; instead SGOs are instructed to base prioritization on need.

A group of civil rights advocacy organizations has written to Governors asking them to opt out of the program. The groups argue that the vouchers will “entrench racial segregation and subsidize exclusion,” citing limited opportunity for gubernatorial oversight and a lack of benefit to public schools. So far, 30 States have said they will participate in the program, with the vast majority being Republican-controlled. 

Some lawmakers have introduced legislation that would unwind the tax credit, and that bill may receive more serious consideration if the House or Senate change hands in the new Congressional session.

The Bruman Group has prepared a summary memo of the proposed and temporary regulations, available here.
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Trump Administration Reverses Course on Shutdown Firings

As part of a court settlement with federal worker unions last week, the Trump administration agreed to reverse its guidance allowing reductions in force (RIFs) across agencies during a government shutdown. Last year, the Office of Management and Budget directed federal agencies to draft plans for mass firings of federal workers while the government was shut down, but litigation prevented the layoffs from taking place. 

The litigation argued that the shutdown RIF guidance violated the Antideficiency Act, which prohibits federal agencies from spending or obligating funds that have not been appropriated by Congress, by requiring federal employees to engage in work related to the RIFs (most federal employees are generally not permitted to work during a government shutdown). The administration has 30 days from the settlement date to notify federal agencies that the RIF shutdown guidance is rescinded, and federal agencies must remove any references to the guidance from their shutdown plans. In addition, the administration has to provide 30-day notice to the plaintiff unions in the future if it plans to reverse course and allow shutdown layoffs again. 

Over 4,000 RIF notices across several agencies were ultimately issued during the 2025 government shutdown, including at the U.S. Department of Education.

Resources: 
Drew Friedman, “Trump administration settles with unions over shutdown RIF challenge,” Federal News Network, September 25, 2026.
Jory Heckman, “Shutdown mass-layoff policy rescinded as part of settlement with unions,” Government Executive, September 25, 2026.
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OTHER ITEMS TO WATCH

Congress is in recess through the midterm elections. Lawmakers are expected to turn back to negotiations on fiscal year 2027 appropriations when they return to session in November. 

A federal court in Oklahoma has sided with a religious charter school, ruling it is entitled to federal funds. The State’s charter school board rejected the application for a Jewish public charter school, citing a 2024 decision that denied a Catholic school charter funding because it would be a violation of the State’s charter school law. The court ruled this law violates the First Amendment’s Free Exercise clause. The case is likely to be appealed, though the U.S. Supreme Court did not take sides in the Catholic school case because it was deadlocked after Justice Amy Coney Barrett recused herself.

Mark Priebe, who was serving as the Acting Inspector General (IG) for the U.S. Department of Education (ED), has been nominated by President Trump to take over the role permanently. ED’s Inspector General position, as well as IG roles across the federal government, have faced frequent turnover under the current administration. Heidi Semann had previously been nominated for the ED IG role, but the President withdrew the nomination last month. Under federal law, Priebe is no longer able to continue serving as the acting IG after being nominated, so Deputy IG Rene Rocque will temporarily step into the role, which is not her first time doing so. Priebe is working at another federal agency IG office while his nomination is pending Senate approval. 

The Senate has confirmed Keith Sonderling in a 47-41 vote to serve as the Secretary of Labor. Sonderling has been serving in the role on an acting basis following the resignation of Lori Chavez-DeRemer in April due to misconduct allegations. Sonderling worked at the U.S. Department of Labor under the first Trump administration, as well as the Equal Employment Opportunity Commission, and served as the Deputy Secretary at Labor prior to his confirmation. 

The Department of Education has issued guidance on “swatting,” a form of harassment where emergency services are sent to a location based on false allegations. The guidance notes that swatting can be a crime, and encourages institutions and schools to develop policies proactively on how to deal with such incidents.

DATES TO REMEMBER

· October 13th – Comments due on E-Rate Program Review
· October 15th – Comments due to OMB on ESEA CSPR; IDEA CSPR
· October 20th - 1pm ET: Free Bruman webinar on the new(old) Title IX rules, details coming soon!
· November 1st – Implementation of Defend the Spend in G5
· November 3rd – Election Day
· November 3rd – Comments due on IRS proposed rule on racial discrimination in private schools
· November 12th – Reply comments due on E-Rate Program Review
· December 1st – Comments due on proposed rule for federal tax credit scholarship program
· December 2nd to 4th – The Bruman Group’s Fall Forum in New Orleans, LA
· December 11th – Fiscal year 2027 continuing resolution expires
· December 15th – Public hearing on Tax Credit Voucher rules
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