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New Ruling Suggests Broad State Responsibility for Subrecipient Civil Rights Compliance

A recent decision in In the Matter of Michigan Department of Education, OHA Docket 24-20-CR, may have significant implications for State educational agencies (SEAs) nationwide and could expand the scope of federal civil rights enforcement against States that administer federal education funding.

In a lengthy order denying the Michigan Department of Education's (MDE) motion to dismiss, Presiding Officer Elizabeth Figueroa held that the U.S. Department of Education's Office for Civil Rights (OCR) may proceed with claims alleging that the State agency failed to ensure local school districts complied with Section 504 of the Rehabilitation Act during and after the COVID-19 pandemic. 

The case arose from disputes regarding MDE’s guidance on compensatory services for students with disabilities under the Individuals with Disabilities Education Act (IDEA). Although IDEA compliance is generally enforced by the Office of Special Education Programs (not OCR), the presiding officer held that: (1) OCR can enforce overlapping IDEA requirements and (2) OCR can bring claims against the SEA on alleged noncompliance with Section 504 by local educational agencies (LEAs).

One of MDE's principal arguments was that Section 504 imposes nondiscrimination obligations directly on recipients of federal funds, such as local school districts, but unlike IDEA, does not create a supervisory duty requiring an SEA to ensure district compliance. MDE argued that OCR was attempting to impose a legal obligation that does not exist in the statute. The presiding officer rejected that argument.

Relying heavily on the Civil Rights Restoration Act of 1987 (CRRA) and Section 504's definition of "program or activity," the decision concluded that SEAs are covered entities under Section 504 and that they bear responsibility for ensuring the compliance of subrecipients receiving federal funds through the State. The order states:

[T]he plain language and evolution of the federal law and Department implementing regulations lead to the conclusion that under Section 504 SEAs are responsible for ensuring compliance of their subrecipients.

The decision further held that nondiscrimination obligations do not fall solely on local school districts and that OCR adequately alleged that MDE failed to ensure LEAs receiving federal funds were not discriminating against students with disabilities. 

The legal significance of the decision extends well beyond the specific facts of the Michigan case. Historically, discrimination complaints under Section 504, Title VI, Title IX, and similar federal civil rights statutes have generally focused on the entity alleged to have directly engaged in the discriminatory conduct. In the K-12 context, that has most often been the local school district. There has never been a well-developed body of precedent directly linking an SEA's pass-through funding role to an affirmative duty to ensure civil rights compliance by every local subrecipient. While OCR has long expected States to monitor federal programs, the connection between receiving and distributing federal funds and potential liability for district-level discrimination claims has remained largely untested.

This new decision appears to embrace exactly that connection. The ruling relies on the CRRA’s broad definition of covered programs and concludes that Congress intended institution-wide responsibility that reaches SEAs administering federal funds. Importantly, the order does not decide whether MDE actually violated Section 504. It merely holds that OCR has alleged legally sufficient claims and that the case should proceed to an evidentiary hearing. 

Nevertheless, the decision is noteworthy because it represents one of the clearest administrative endorsements to date of OCR's position that SEAs possess affirmative responsibilities to ensure civil rights compliance by subrecipients receiving federal funds through the State. Whether that interpretation ultimately prevails may have substantial consequences for both OCR enforcement efforts and future civil rights complaints against SEAs nationwide. 
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White House Releases Draft Compliance Supplement

The Office of Management and Budget (OMB) recently released a draft of the 2026 Compliance Supplement. While the final version of this document has yet to be published, OMB released a draft to the American Institute of Certified Public Accountants (AICPA) so that auditors can use it to begin planning their 2026 single audit engagements. In providing the draft, OMB has asked that it only be used for planning purposes, as it has not yet received final clearance from OMB leadership. The Compliance Supplement acts as a guide for auditors when conducting their annual single audit and is edited annually by other federal agencies (including the Department of Education) to indicate how their programs should be audited. Similar to last year, OMB has been delayed in publishing the annual version of the Compliance Supplement. Traditionally, it has been published in the spring, but the 2025 version wasn’t released until November of last year, well past the time when most auditors begin their work. OMB’s recent failure to publish the Compliance Supplement in a timely manner has presumably led to the proposed change to the Uniform Guidance that would remove the requirement that the Compliance Supplement be updated annually.
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DOJ Takes Aim at ED Guidance on Threats Against Educators

The U.S. Department of Justice (DOJ) issued a report this week questioning a memorandum issued under the Biden administration regarding threats made by parents or other stakeholders against educators. The memorandum was issued during the COVID-19 pandemic, as the nation was divided over pandemic mitigation policies such as mask-wearing and social distancing, and directed federal law enforcement to “address the rise in criminal conduct directed toward school personnel.” Former Attorney General Merrick Garland wrote in the memorandum that it was being issued in response to a “disturbing spike” in threats of violence and harassment against educators. The memo was issued following increases in heated exchanges at school board meetings, and at the urging of the National School Board Association (NSBA) for the former administration to intervene. 

The DOJ report issued this week finds that the memo was the result of outside pressure from NSBA, and that it “presented a skewed picture of parental activity nationwide.” In addition, the report states that DOJ employees raised concerns about actions taken in accordance with the letter and whether appropriate evidence was available, but DOJ leadership reportedly did not address those concerns. 

DOJ now plans to conduct a review of all investigations undertaken by federal law enforcement in response to the Biden-era memo to determine whether individuals’ constitutional right of free speech was violated. Any individuals who were subject to investigation or so-called “Guardian assessments” by federal law enforcement will be provided access to the resulting assessments and receive a formal apology from DOJ. DOJ will also add a disclaimer to all of the related assessments noting that the memo raised constitutional concerns. 

DOJ is awarding $1.5 million in funding to the National Association of School Resource Officers to develop and implement a technical assistance program focused on parental rights in education, and an undisclosed amount of funding from the Office of Justice Programs will be used to provide resources and training to educators and staff about the First Amendment rights of parents and other parental rights issues.

Resources:
Isa Dominguez, “Trump administration takes aim at Biden-era memo addressing threats against educators,” Politico, October 5, 2026.
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ED, DOJ Issue Warning to States on Mental Health Screenings

The U.S. Departments of Education (ED) and Justice (DOJ) sent a letter to State attorneys general on Monday, reminding them of federal requirements surrounding parental rights in education. The letter states that ED and DOJ have been clear regarding compliant versus noncompliant activities under the Family Educational Rights and Privacy Act (FERPA) and the Protection of Pupil Rights Amendment (PPRA), but that schools continue to engage in noncompliance. 

Specifically, the letter highlights the administration of mental health screenings without first providing parental notification and receiving written consent. The letter states that only providing parents an opportunity to opt out of mental health screenings, as opposed to obtaining affirmative consent, violates PPRA. The letter also reiterates the administration’s commitment to protecting parents’ rights in education and encourages grantees to review prior guidance and resources issued by ED, like the August 2026 annual notice on FERPA and PPRA compliance.

The current administration has focused heavily on FERPA and PPRA compliance since last year as part of efforts to advance its policy priorities, opening a number of investigations in school districts across the country, particularly related to gender identity disclosure policies. ED also plans to issue updates to FERPA regulations to clarify the definition of an educational record in the coming months. 
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ED Announces New Title IX Investigations

The Department of Education’s Office for Civil Rights (OCR) on Tuesday announced a new set of investigations into whether or not school districts have violated Title IX and portions of the Elementary and Secondary Education Act (ESEA) by failing to investigate allegations of sexual misconduct.

The two investigations announced this week evaluate whether New York City and Jefferson County, Colorado failed to properly investigate the complaints filed against schools, teachers, or staff under Title IX of the Education Amendments of 1972. According to ED, schools let accused staff members “evade punishment and resign” or remain in their position and failed to respond as required to reports of staff-on-student sexual misconduct allegations. Under the Title IX regulations, K-12 schools are required to investigate and respond to any “actual knowledge” of conduct that could constitute sexual harassment in a way that is not “deliberately indifferent.” Such response may result in an informal investigation or dismissal of cases where there is insufficient evidence of improper conduct or where allegations are withdrawn. ED’s oversight authority in Title IX does not extend to overruling an independent decision-maker, but the agency may issue findings against a recipient of federal funds if it determines the entity did not follow proper procedures.

OCR also alleges these actions violate a provision in ESEA that prohibits school employees and others from assisting those believed to have engaged in sexual misconduct from obtaining employment elsewhere (known as “passing the trash”). ED issued guidance on the provision and related concerns in July of this year and said that the agency would “examine States’ laws, regulations, or policies against available data to determine the effectiveness of the laws, regulations, or policies in ensuring students are safe from adult sexual misconduct.”

ED also said it was opening investigations into districts in California, Georgia, North Carolina, Missouri, Texas, and Virginia, but did not name the districts being investigated.
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ED OIG Opens New Investigations

The U.S. Department of Education’s Office of Inspector General (OIG) has announced several new investigations via its website. This work includes oversight on preferred lender arrangements for federal student aid and Indian education programs. Additionally, OIG will review the waivers announced by the U.S. Department of Education (ED) under the “Returning Education to the States” initiative to determine:

“whether ED (1) appropriately reviewed and approved requests for Returning Education to the States waivers and (2) has a monitoring plan in place to ensure that State educational agencies are complying with their approved waivers.”

Last, in response to a request from Senator Elizabeth Warren (D-MA), OIG will review the agency’s Interagency Agreement with the U.S. Department of Labor as it relates to higher education programs. In this work, OIG will review ED’s “execution, monitoring, and management” of the agreement. “The Trump Administration doesn’t get to ignore the law and dismantle a department that millions of students, teachers, and families rely on,” said Senator Warren in a press release. “The Inspector General is doing the right thing by launching this investigation and holding the administration accountable.”
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OTHER ITEMS TO WATCH

Join Brandi Wills and Julia Martin for a FREE webinar on the new Title IX requirements! ED formally reinstated the 2020 Title IX rules last month, with a handful of changes. This webinar will offer a refresher on what Title IX requirements look like now, and what to expect in terms of enforcement and investigations moving forward. Register here for the webinar, taking place October 20th at 1pm ET.

In a third victory involving the same dispute, a federal judge granted summary judgment in a case brought by New York City against the U.S. Department of Education (ED) over $11 million in discontinued and withheld magnet school funding and the use of reimbursement status. The judge previously found that the Department’s discontinuation of NYC’s Magnet Schools Assistance Program grants violated the APA and ordered the Department to issue new continuation decisions. In doing so, the Department significantly reduced the available funding and NYC returned to court.  In this new decision, the judge finds that ED failed to show that it had considered any substantive information in deciding to withhold funds, making the withholding impermissibly “arbitrary and capricious.” The decision also refutes an assertion by ED that the requirement to explain why specific conditions are imposed doesn’t apply to a federal agency, and reaffirms courts’ authority to decides substantive grants management complaints rather than defer to the Court of Federal Claims. 

The U.S. Department of Education has issued updated Impact Aid regulations. The agency frames the new rules as including primarily technical changes that correct typographical errors and update regulatory citations. There are also some changes to the language of the rule to align definitions to other laws, including how ED calculates per-pupil expenditures and defines enrollment of federally-connected students. 

The U.S. Department of Education has extended the deadline for colleges to submit data under the new “Fair Value Transparency/Gainful Employment” (FVT/GE) rule. ED says that nearly 1,400 institutions failed to meet the original October 1, 2026 reporting deadline for the 2024 and 2025 data. Institutions now have until January 15, 2026 to submit the required information.

Senator Ron Wyden (D-OR) and Representative Richard Neal (D-MA) wrote to Secretary of the Treasury Scott Bessent this week arguing that Treasury has misinterpreted Congressional language around the school voucher tax credit. The letter argues that the interpretation that both individuals in a married couple filing jointly may take the maximum $1,700 credit is inconsistent with other tax credits that are only applied once per couple. The letter asks for a list of all individuals responsible for drafting the rules, how this interpretation can be squared with other portions of the tax code, and for Bessent to “confirm that you understand that Congress, and only Congress, is responsible for writing the tax laws.”

A number of Senators have expressed concern about the leadership of the Office of Special Education and Related Services (OSERS). In a letter sent at the end of September and led by Senator Chris Van Hollen (D-MD), lawmakers say they are concerned about the lack of leadership in OSERS while programs are being transferred to another agency. “The absence of meaningful OSERS leadership as students head back to school underscores the emptiness of this administration’s public commitments to students with disabilities and longstanding federal law,” they write. “Without federal commitment or a dedicated leader, students with disabilities and their families will suffer the consequences.”

Members of Congress have criticized the administration’s proposed new Head Start rules. Representative Mike Lawler (R-NY) said that all-English requirements would disadvantage students in his district who are English learners and expressed concern about the removal of federal training and staffing standards. Representative Kevin Kiley (R-CA) said that Head Start should not be modified at this time. And a group of 190 Democrats in the House and Senate said the proposed rules would undermine the safety and quality of the program and endanger service		

DATES TO REMEMBER

· October 13th – Comments due on E-Rate Program Review
· October 15th – Comments due to OMB on ESEA CSPR; IDEA CSPR
· October 20th - 1pm ET: Free Bruman webinar on the new(old) Title IX rules
· November 1st – Implementation of Defend the Spend in G5
· November 3rd – Election Day
· November 3rd – Comments due on IRS proposed rule on racial discrimination in private schools
· November 12th – Reply comments due on E-Rate Program Review
· December 1st – Comments due on proposed rule for federal tax credit scholarship program
· December 2nd to 4th – The Bruman Group’s Fall Forum in New Orleans, LA
· December 11th – Fiscal year 2027 continuing resolution expires
· December 15th – Public hearing on Tax Credit Voucher rules
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