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Legislation and Guidance

ED, DOJ Say They Will Revisit Several Civil Rights Guidance Documents

The U.S. Departments of Education (ED) and Justice (DOJ) announced in a Federal Register notice yesterday that the agencies plan to archive seven separate guidance documents. The decision comes, the agencies say, in light of a 2024 Supreme Court decision known as Loper Bright, which says that agencies are not subject matter experts and that if there is no clear reading of a text, they cannot enforce one. ED and DOJ will “revisit” the documents, the announcement says, to determine “whether they are consistent with the single best meaning of the relevant statutory text.”

The documents cover topics including Titles IV and VI of the Civil Rights Act of 1964, the Equal Educational Opportunities Act, the Americans with Disabilities Act, and Section 504 of the Rehabilitation Act. ED emphasizes that while no guidance documents have the force of law, the agencies are “concerned about confusion over the non-enforceable nature of the guidance documents,” and they wish to reiterate that they are not enforceable and will not be relied upon in enforcement decisions.

The documents the agencies will review are:

· A January 2015 Dear Colleague Letter on English Learner Students and Limited English Proficient Parents
· A January 2015 fact sheet on “Ensuring English Learner Students Can Participate Meaningfully and Equally in Educational Programs”
· A January 2015 informational document on Limited English Proficient Parents and Guardians and for Schools and School Districts that Communicate with Them
· A May 2021 guidance on COVID-19-related harassment 
· A May 2023 resource on racial discrimination in student discipline
· An August 2023 Dear Colleague Letter on the Supreme Court’s decision in Students for Fair Admissions and an accompanying Questions and Answers document on the same topic.
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FSA Publishes FAQs on Workforce Pell

The U.S. Department of Education’s (ED’s) Office of Federal Student Aid (FSA) recently published frequently asked questions (FAQs) on the Workforce Pell program, which ED began implementing in July. Congress expanded the Pell grant program last year to allow students to use Pell grants for programs between 8 and 14 weeks. Those programs must meet certain eligibility requirements and performance standards in order to be approved by ED for participation in Workforce Pell.  

The FAQs released by FSA address many of the key program requirements, such as the approval processes and program participation provisions, but it also addresses some issues raised from institutions of higher education. The guidance clarifies that if a program is offered in multiple calendar formats, such as a 10-week and a 14-week version, the institution must seek approval for the programs separately. A related question addresses whether a program offered in two lengths – one of which complies with the Workforce Pell program length requirement, and another version which is shorter – can both participate in the program. ED states that only the version that meets the Workforce Pell program length requirements can participate. In addition, FSA states that accrediting agencies are not required to approve each individual workforce program, but that those agencies should establish internal procedures for Workforce Pell and that institutions must ensure that their Workforce Pell programs, whether individually or collectively, are included within their accreditation. The FAQs provide information on the three performance standards that programs will be held to as well, reiterating the requirements outlined in the final Workforce Pell regulations. 

Several programs have already been approved for Workforce Pell, while some States and institutions are still in the implementation process. 
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[bookmark: _ggr13ial007m]ED May Be Preparing to Spin Off FSA, Reports Say

Late last week, the Washington Sun reported that the U.S. Department of Education (ED) may be preparing to spin off the Office of Federal Student Aid (FSA) into its own agency. FSA manages the $1.6 trillion federal student loan portfolio with approximately 800 employees, overseeing servicer contracts and disbursing loans.

The reports indicate that the administration wants FSA to be a standalone agency by October 1, 2027, though officials interviewed by the press suggested that such a timeline is impractical because of the size of the portfolio and the significant administrative needs of a new federal agency – all of which are currently being managed by ED. There is an added complication of how such an arrangement would comply with federal law, which requires the Secretary of Education to set student loan policy and make regulations and ED to disburse funds. A new agency would likely still need to be overseen by ED officials and operate lending through yet another interagency agreement. 

The Office of Management and Budget and ED officials have called the rumors “inaccurate,” but lawmakers have still come out against the plan. Senator Patty Murray (D-WA) issued a statement in response to the rumors, asking “[w]hen did creating an entirely new federal agency to do the exact same work that’s already being done equate to efficiency?” Murray also suggested that such an initiative would increase costs and complicate federal student aid for families.

Author: JCM

Supreme Court Will Hear Case on School Admissions and Race 

Early this week, the Supreme Court announced a list of cases that it would consider this term, including Association for Education Fairness v. Montgomery County Board of Education. The case involves a Maryland school district’s race-neutral admissions policies for four highly selective magnet schools. The plaintiffs, a group of mostly Asian American parents, allege that the policy was implemented to reduce the number of Asian American students in those schools. 

The lawsuit was originally brought in 2020, when the district’s policy was to review all fifth graders for possible admission into the magnet schools, rather than to rely on teacher recommendations alone. The district changed the policy in 2021 to put all fifth graders who met certain grade and standardized test score requirements into a pool and select students for admission by lottery. The parents amended their complaint to say that this policy also intentionally discriminates against Asian American students. The school district has said that under the updated policy, the proportion of Asian American students has actually increased at two of the magnet schools. 

A district court dismissed the case, saying that the parents’ claim could only continue if they could show that the policy was motivated by discriminatory intent and disproportionately impacted Asian American students. An appeals court agreed. The parents then sought review from the U.S. Supreme Court. In their application to the Supreme Court, the parents cited Students for Fair Admissions v. Harvard, where the Court decided that affirmative action in college admissions is unconstitutional. The Court will not be deciding whether the race-neutral admission policies are illegal at the K-12 level, but it will consider whether plaintiffs must show that race-neutral policies have a disproportionate impact on a particular racial group. The Court has previously declined to hear other K-12 admissions policy cases. 

A lawyer for the parents praised the Court for taking up the case, saying, “A school district should not be able to defeat a discrimination claim by showing that its policy did not harm enough Asian American children. Every family deserves admissions rules that judge their child on their own merit.”

The Supreme Court will hear the case early next year. 

Resources: 
Amy Howe, “Justices take up case on race and school admissions,” SCOTUS Blog, October 19, 2026.  
Bianca Quilantan, “Supreme Court takes up another case on race and school admissions,” Politico, October 19, 2026. 
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Lawmakers Call for Answers on MSI Reprogramming

A bicameral group of Democratic lawmakers has written to Secretary of Education Linda McMahon criticizing the administration’s reprogramming of funds for Minority Serving Institutions (MSIs).

In 2025 and 2026, the administration announced that it would not award competitive grants to MSIs, claiming that the statutory definition of an MSI, which relies on the percentage of students from certain racial or ethnic groups attending an institution, amounts to an illegal racial quota. Instead, the U.S. Department of Education awarded those funds to Historically Black Colleges and Universities and Tribal Colleges, whose designation is based on history, mission, and governance.

In the letter, the lawmakers say that was not the administration’s decision to make – “Congress mandated that funds, with specific statutorily prescribed amounts, be provided for each grant program with specific statutorily defined purposes in each fiscal year,” they write, adding that the funds “cannot be reallocated for other purposes or programs without explicit authorization from Congress.” They ask that funding for the MSI programs be restored, saying that shifting these funds to other institutions is “pitting these institutions of higher education and the students they serve against each other.”
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OTHER ITEMS TO WATCH

The U.S. Department of Education has said it will no longer defend a rule on Public Service Loan Forgiveness that would have allowed the agency to prohibit loan forgiveness for individuals whose employees serve a “substantial illegal purpose.” The rule was struck down by a court this past summer when judges determined it violated the First Amendment and was arbitrary and capricious.

The U.S. Department of Education released its First Look Report for the Civil Rights Data Collection (CRDC) covering the 2023-24 school year. The CRDC report noted an increase in the number of students attending preschool, the number of students being disciplined, and the number of students with disabilities in comparison to the 2021-2022 school year. The report also indicates that white teachers are overrepresented in schools and Black students are disciplined at disproportionately higher rates than their peers. Although information on the experiences of non-binary students was collected for the school year, the administration refused to release it.   

The House Committee on Education and Workforce majority, led by Chair Tim Walberg (R-MI), released a report on Wednesday on antisemitism in K-12 schools. The report includes allegations against two school districts, which lawmakers say have curricula that promote ideas that “incite[s] antisemitism” and in one case, the school district circulated resources that incite antisemitism. In addition, the report alleges that antisemitism has “surged” within the National Education Association and that it has partnered with other entities that promote antisemitic K-12 school materials. 

In a letter to House and Senate Committee leadership, the National Women’s Law Center and other advocacy groups say the U.S. Department of Education is failing to properly enforce Title IX. The groups complain that the agency has done little to enforce civil rights. Instead, the groups claim that ED has focused on removing civil rights enforcement from its mission entirely by handing over that responsibility to the U.S. Department of Justice. They ask for Congressional testimony and for Congress to ensure that the Office for Civil Rights functions remain squarely at ED.

Congressional Democrats submitted a letter to the Chairman of the Federal Communications Commission (FCC), Brendan Carr, this week urging him to maintain the E-Rate program. The FCC is soliciting comments on the future of E-Rate, including whether the program should be eliminated. The members note that they support measures related to children’s privacy online and addressing screen time, but that eliminating the program would be detrimental to rural areas and students. 

Several organizations have filed comments on the proposed rules for residence criteria and demographic questions in the decennial census. This includes the American Council on Education, which expresses concern that immigrants with visas or temporary protected status, among others, would not be included in the count. This, they say, “could result in a negative and unrealistic count of the true population of our communities, especially for those institutions with on-campus housing and large international student enrollments.”

DATES TO REMEMBER

· November 1st – Implementation of Defend the Spend in G5
· November 3rd – Election Day
· November 3rd – Comments due on IRS proposed rule on racial discrimination in private schools
· November 12th – Reply comments due on E-Rate Program Review
· December 1st – Comments due on proposed rule for federal tax credit scholarship program
· December 2nd to 4th – The Bruman Group’s Fall Forum in New Orleans, LA
· December 11th – Fiscal year 2027 continuing resolution expires
· December 15th – Public hearing on Tax Credit Voucher rules
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