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[bookmark: _Toc1800134610][bookmark: _Toc204938799]Legislation and Guidance
[bookmark: _Toc204938800]Senate Appropriations Bill Would Level-Fund Most Education Programs, Protect Allocation Dates
The Senate Appropriations Committee approved legislation Thursday afternoon that would fund the Departments of Labor, Health and Human Services, and Education for federal fiscal year (FY) 2026.  The legislation would freeze funding for the Department of Education (ED) at FY 2024 levels, rejecting the President’s request to cut funding for the agency by more than 15%.  A table with funding levels is below, reflecting amounts in millions of dollars (unless otherwise specified):

	Program
	FY 2024 Final
	FY 2025 CR
	FY 2026 President’s Proposal
	FY 2026 Senate Bill

	 ESEA Title I-A
	$18,407
	$18,407
	$18,407
	$18,457

	 ESEA Title II-A,
 Supporting Effective 
 Instruction
	$2,190
	(not specified)

	$0
	$2,190

	 ESEA Title III-A,
 English Language
 Acquisition
	$890
	$890
	$0
	$890

	 Title IV-A, SSAE
	$1,380
	$1,380
	$0
	$1,380

	 ESEA Title IV-B,
 21st CCLC
	$1,330
	$1,330
	$0
	$1,380

	 IDEA Part B State
 Grants
	$14,214
	(not specified)
	$14,891 (as consolidated with other programs)
	$14,261

	 CTE State Grants
	$1,440
	(not specified)
	$1,440
	$1,440

	AEFLA 
	$2,181
	$2,181
	$1,450
	$2,181


	Maximum Pell grant (in dollars)
	$7,395
	$7,395
	$5,710
	$7,395

	Head Start
	$12,272
	$12,272
	$12,272
	$12,357



The legislation also contains a number of provisions that more strongly direct the administration to follow Congressional intent and historical practice in carrying out education programs.  These “bill-strengthening” provisions include ones that require funding for the Elementary and Secondary Education Act programs, McKinney-Vento, Individuals with Disabilities Education Act, and Perkins Career and Technical Education Act funds to be provided to States “on the date such funds become available for obligation.”  This provision would effectively require ED to allocate funds to States on July 1st, severely limiting its ability to withhold funds as it did this year.  Additionally, the bill would prohibit any enacted funding from being used to transfer Title I or special education programs out of ED, and would require the agency to maintain sufficient staffing “to fulfill its statutory responsibilities.”
The House Appropriations Committee is scheduled to release and mark up its own proposal in September, after the August recess concludes.
Author: JCM
[bookmark: _Toc204938801]Grant Award Notifications Roll Out for Formerly Withheld Funds
The U.S. Department of Education has begun to release Grant Award Notifications (GANs) for federal program funds that the administration had announced in June that it would temporarily withhold from States and other grantees.  These funds include money for Title I-C, Title II-A, Title III-A, and Title IV-A of the Elementary and Secondary Education Act, as well as the Adult Education and Family Literacy Act and the Integrated English Language and Civics Education Program.
The Office of Management and Budget (OMB) had said that the programs were undergoing a programmatic review and told reporters last week that the review has now been completed, allowing for the release of the funds.  However, OMB said that the new awards would contain additional “guardrails,” and that “[t]he Department also intends to conduct reviews of grantees’ use of funds to ensure ongoing compliance with the above provisions and all other applicable laws and regulations.”
New language in the GANs asks grantees to ensure that they do not use federal funds in any manner that violates Constitutional or civil rights protections, along with Title IX of the Education amendments of 1972, and various disability rights statutes, among others.  While that language merely requires compliance with the law, the administration has also been releasing new guidance on what they believe compliance with those standards will mean, potentially shaping their analysis of grantee actions.
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[bookmark: _Toc204938802]DOJ Releases Guidance on DEI
The U.S. Department of Justice (DOJ) released guidance for federal agencies on Thursday on the administration’s interpretation of civil rights law in the context of diversity, equity, and inclusion initiatives at educational institutions.  The guidance was addressed to federal agencies, as opposed to grantees, though it does instruct recipients of federal funding to review it to ensure compliance.
The guidance begins by offering an overview of antidiscrimination compliance, stating that in exchange for receiving federal funds, grantees are required to comply with federal antidiscrimination laws and requirements, including Title VI and VII of the Civil Rights Act, Title IX of the Education Amendments of 1972, and the Equal Protection Clause under the 14th Amendment of the U.S. Constitution.  The guidance states that grantees’ failure to comply with those requirements may result in the loss of access to federal funds.  It also provides a list of practices that may violate the antidiscrimination laws mentioned, including:
· Granting preferential treatment based on protected characteristics, such as race-based scholarships; 
· Use of proxies for protected characteristics, such as “’overcoming obstacles’ narratives or ‘diversity statements’”; 
· Segregation based on protected characteristics, such as trainings that require staff to separate into groups based on race; and 
· Training programs that promote discrimination or hostile environments.  
The guidance provides examples of the types of activities within the categories identified that may create a hostile environment and provides recommendations and best practices to avoid violations of antidiscrimination law.  
The DOJ guidance is similar in content to a Dear Colleague letter released earlier this year by the U.S. Department of Education (ED) on Title VI compliance.  A federal court later directed ED to halt implementation of that letter while multiple lawsuits proceed, but the administration has still taken action to reduce the use of federal funds for DEI initiatives, including reviewing and rewriting ED grant priorities.  It is unclear if ED will issue new guidance to grantees in light of the DOJ memorandum, but grantees should familiarize themselves with the DOJ guidance as ED has been working closely with DOJ on civil rights investigations at educational institutions. 
The DOJ memorandum is available here.
Author: KSC
[bookmark: _Toc204938803]ED Issues Dear Colleague on ESEA Flexibilities
[bookmark: _Toc1159402203]The U.S. Department of Education (ED) published a Dear Colleague letter (DCL) on Tuesday outlining several areas under the Elementary and Secondary Education Act (ESEA) where grantees can take advantage of flexibility.  The guidance does not relay any additional information outside of the ESEA statute and prior guidance, nor does it offer any new interpretations or flexibilities, but it provides an overview of flexibility options for States and districts.
The DCL refers grantees to guidance issued in 2018 on ESEA flexibilities, which highlights the innovative assessment authority, options within school improvement, transferability of funds from certain programs, and consolidated administration.  The DCL then provides information on the waiver request process outlined in Section 8401 of ESEA, which allows States or local educational agencies to submit a request to ED to waive any statutory or regulatory requirement under ESEA, with a few exceptions.  Section 8401 and the DCL released this week outline the components that must be included in a waiver request, as well as the public comment requirements.  The Secretary of Education can approve waivers for a period of up to four years, but requests cannot be approved to waive most fiscal requirements under ESEA, equitable services, the allocation of funds, parent and family engagement, civil rights requirements, and others.  The letter also notes that waivers cannot be submitted for requirements under the Impact Aid program.
Several States are reportedly in conversations with ED regarding wide-ranging waivers, and ED encourages informal conversations with federal officials prior to submitting formal requests.  In the letter, ED writes that: “States are encouraged to seek informal and non-binding assistance from the Department by email… in the development of waiver proposals that meet the criteria of the ESEA and the spirit of education improvement called for by the President.”  
The full letter on ESEA flexibility is available here.
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[bookmark: _Toc204938804]News
[bookmark: _Toc204938805]Administration Will Pause Enforcement of PRWORA Changes in Some States
After 20 States and the District of Columbia (D.C.) filed suit last week challenging the administration’s new policies restricting eligibility for certain public benefits to citizens and those with legal status, the administration agreed to temporarily halt enforcement of the policies until early September. 
The lawsuit was filed in response to multiple agencies releasing policies that interpret the Personal Responsibility and Work Opportunity Reconciliation Act (PRWORA) differently than prior administrations.  The policies from the U.S. Departments of Justice, Health and Human Services, Education, and Labor interpret the definition of “federal public benefits” more broadly to include programs such as programs under the Perkins Career and Technical Education Act, Head Start, and the Community Services Block Grant.  Enforcement of the new policies was set to begin in August, giving grant recipients a short window to create and implement processes to verify immigration status.
In the agreement reached late last week, the four agencies said that they would not begin enforcement until September 3, 2025.  However, that pause only applies to the 20 States involved in the lawsuit and D.C.  The agencies also agreed that, regardless of the outcome of the case, it would never apply the rules retroactively.  This ensures that programs in the plaintiff States and D.C. will not face repercussions for actions taken before September 4, 2025. 
Plaintiffs have also asked the court to issue a preliminary injunction, which would prevent the agencies from enforcing the policies until a final decision is made.  The parties are set to have a hearing on that request at the end of August.  
Author: BTW  
[bookmark: _Toc204938806]ED Nominee Withdraws from Consideration
Penny Schwinn, whom President Trump had nominated to be Deputy Secretary of Education, has been withdrawn from consideration as her nomination stalled in the Senate.  Schwinn, who was selected in January, was previously Tennessee Education Department Commissioner, the assistant Secretary of Education in Delaware, and a Texas Education Agency official.
Reports suggest that Schwinn’s nomination had stalled because of concerns from conservatives about her voting record and political ideology.  She will instead be a senior advisor and chief strategist at the U.S. Department of Education, for which she will not require Senate confirmation.
Author: JCM
The Federal Update has been prepared to inform The Bruman Group, PLLC’s legislative clients of recent events in federal education legislation and/or administrative law.  It is not intended as legal advice, should not serve as the basis for decision-making in specific situations, and does not create an attorney-client relationship between The Bruman Group, PLLC and the reader.
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