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Due to the upcoming Thanksgiving holiday and The Bruman Group’s Fall Forum from December 3-5, the next issue of the Federal Update will be published on December 12th. 
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The U.S. Department of Education (ED) announced earlier this week that it would enter into a new series of interagency agreements (IAAs) to offload functions of the Department to other agencies.  
These agreements rely on existing legal frameworks – including statutes and regulations that allow for joint program funding and grants management, and interagency procurement – and seem to be modelled after the agreement to move workforce development and job training programs to the U.S. Department of Labor (DOL) earlier this year.
Under the agreements, most programs that provide funding to K-12 schools would be operated by the DOL’s Employment and Training Administration, including programs under the Elementary and Secondary Education Act (ESEA).  DOL would also manage Impact Aid and Education for Homeless Children and Youth.  Funding appropriated for ED programs would be transferred to DOL, which would take over the day-to-day management and guidance.  Some programs for Indian and Native American, Alaskan, and Hawaiian Native programs would be transferred to the Department of the Interior.  The administration has framed this transition as better preparing students for jobs and workforce demands.
Institutions of higher education will likely have to deal with multiple agencies in this transition.  While institutional aid programs under the Higher Education Act (HEA) would be managed by DOL, federal student aid would remain, at least for the time being, at ED.  Programs for Tribally Controlled Colleges and Universities would be managed by the Department of the Interior, and the Child Care Access Means Parents in Schools (CCAMPIS) program, a higher education daycare program, would be managed by the Department of Health and Human Services.
While ED must sustain certain positions and offices under the Department of Education Organization Act, the agency says it will continue to manage the implementation of its programs by DOL and other agencies, and will engage in some monitoring and risk assessment, ensuring it is fulfilling the requirements of law.
Still, practical details for how grantees should manage this shift are yet to be released by the various agencies involved.  Primarily among these questions is when grants may be moved to other agencies, and whether subject-matter experts at ED will move with them.  Advocates have expressed concern for the potential increased administrative burden of managing relationships with multiple agencies, and the potential loss of institutional knowledge and potential devaluation of the educational component of programs at an agency not used to administering them.
Though ED cited the shift of career and technical education programs to DOL earlier this year as a demonstration that the move would go smoothly, lawmakers disagreed.  Representative Suzanne Bonamici (D-OR), speaking in a hearing this week, told her colleagues that those programs “are objectively worse off now they they’ve been moved to the Department of Labor” and that the move has “created more bureaucratic inefficiencies, not reduced them.  Senator Lisa Murkowski (R-AK) also expressed concerns about the move. “The administration’s decision to transfer these congressionally mandated responsibilities and programs to other agencies that lack the necessary policy expertise may have lasting negative impacts on our young people,” she said in a social media post Thursday.  “And simply moving the administration of these programs to other agencies will not return control of education to the states.”
Secretary of Education Linda McMahon dismissed concerns about the practical impacts of the shift, telling reporters “[t]he really good news is the Department of Labor has a more sophisticated system — technology system and grant fulfilling system — than the Department of Education does.”
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The U.S. Department of Health and Human Services (HHS) published amendments to its adoption of the Uniform Grants Guidance (UGG) (2 CFR Part 200) this week.  The changes, which were published on eCFR, were originally announced last year in a Federal Register notice.  
HHS has historically maintained its own grants management regulations at 45 CFR Parts 74 and 75, but effective October 1st, the agency fully adopted the UGG regulations and moved away from its separate regulations under Title 45 to provide better alignment for grantees.  However, in the notice published last year, HHS included 12 modifications to the UGG that would be codified in 2 CFR Part 300.  These modifications reflect HHS-specific circumstances and practices and are the changes that were published in the eCFR this week.  One of the Part 300 inclusions is HHS’s limitation on indirect cost rates for training grants, which are capped at eight percent.  As part of HHS’s shift away from the Title 45 regulations for grants management, the agency also adopted an updated version of its Grants Policy Statement last month, which includes updated citations based on HHS’s adoption of 2 CFR Part 200.
An overview of the changes implemented recently, including a cross-reference chart between HHS’s prior Title 45 regulations and 2 CFR Parts 200 and 300, is available here. The eCFR changes to 2 CFR Part 300 are available here.
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On Monday, the Department of Homeland Security (DHS) proposed reissuing a regulation that could penalize noncitizens who use Medicaid and other income-based public benefit programs.  
Under the “public charge rule,” immigration officials can deny applications for permanent residency or visa extensions if it is determined they are likely to become a “public charge,” meaning that the individual has received or could expect to receive certain other benefits.
The new rule would rescind the 2022 regulations and broaden the scope of benefits that could be included in the determination of whether an immigrant is expected to become a public charge.  The text states that rescinding the 2022 regulations “would restore broader discretion to evaluate all pertinent facts and align with long-standing policy that aliens in the United States should be self-reliant and government benefits should not incentivize immigration.”  The new rule would allow immigration officials significant leeway in deciding what could be included and excluded, leading advocates to express concerns that the decision could hinge on consideration of Supplemental Nutrition Assistance Program (SNAP) benefits, other nutrition programs, and some Medicaid benefits, as the regulations would not expressly exclude those programs like the 2019 version did.
Advocates have noted that the policy discourages families from signing up for programs they may need in order to avoid putting their immigration status at risk.  Anecdata from the last time the rule was in place, along with later studies, suggest that immigrant families avoided using health services.  The administration estimates the government would save nearly $9 billion annually in health costs because “aliens as well as U.S. citizens who are members of mixed-status households” would voluntarily leave Medicaid.  The analysis published in the Federal Register names additional potential “downstream effects on public health,” including “worse health outcomes,” “higher prevalence of communicable diseases,” “increased poverty, housing instability, reduced productivity, and lower educational attainment.”
The rule has been issued for public comment by DHS here; comments are due December 19th.  
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The Senate passed bipartisan legislation this week to expand the uptake of whole milk in school meals.  The legislation — which was first brought to the Senate more than a year ago — would explicitly permit school meal programs to serve whole or whole-flavored milk, and would exclude milk fat from the total saturated fat calculations.  Saturated fat in school meals is capped by the U.S. Department of Agriculture.
Some Senators have expressed concern about how lactose intolerance is treated under the bill but agreed to pass the bill while a solution is negotiated.  A House version of the bill passed earlier in the year, but the House must now pass the Senate version before it goes to the President for signature.  It is likely the change will be implemented in time for the start of the 2026-27 school year.
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A democratic coalition of nine senators and 121 members of the House of Representatives filed an amicus brief this week, urging the U.S. Supreme Court to reject two state laws that categorically ban transgender students from participating in school sports consistent with their gender identity.  An amicus brief is a filing from someone who is not a party to the case, but that offers a perspective on the issues presented.  The members of Congress were led by Representatives Becca Balint (D-VT) and Teresa Leger Fernández (D-NM), and Senator Mazie Hirono (D-HI). 
The Court is considering two cases, West Virginia v. B.P.J. and Little v. Hecox, where impacted students and families are challenging state laws in West Virginia and Idaho.  Both laws require teams from public primary, secondary, and postsecondary institutions to be designated by biological sex, preventing transgender students from participating on girls’ sports teams.  The laws also specify how disputes over a student’s sex are handled, with a student whose sex is questioned being required to provide certain medical records. 
In the brief, the members of Congress argue that the categorical bans lead to harassment, privacy intrusions, and harmful scrutiny of girls’ bodies.  They provide multiple instances where transgender and cisgender girls were subject to examinations and investigations when others questioned their sex because they won multiple games or did not “look feminine enough.”  In one example, adults and students were asked to describe how a student undressed as part of an investigation.  The members argue that these harmful incidents will continue and multiply if the laws are left in place. 
The members also argue that the laws keep students from participating in sports and do not reduce the disparities that are already present within girls' and boys' sports.  The brief states, “[e]veryone wants sports to be fair, but categorical bans are not tailored to achieve that end.  In fact, they promote unfairness by precluding students from obtaining the benefits of youth sports on the basis of sex.”
The bills are inconsistent with Title IX’s prohibition on sex discrimination, the members argue.  They also point to recent bill proposals that sought to amend Title IX by adding categorical bans, saying that the failed bills suggest that the language of Title IX already prohibits discrimination based on transgender status.  
The brief follows another amicus brief filed by 48 Republican members of Congress in September.  In that brief, the members argued that sex discrimination in Title IX does not refer to gender identity, and that only Congress has the authority to amend the definition in the statute. 
The Court will hear the cases in January. 
This week’s amicus brief can be viewed here.
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