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	CALIFORNIA STATE BOARD OF EDUCATION
FEBRUARY 2011 AGENDA

	SUBJECT

Statewide Benefit Charter Schools: Development of Regulations to Revise the Requirements for Statewide Benefit Charters and Consideration of Material Revisions to the Aspire Public Schools Statewide Benefit Charter.
	 FORMCHECKBOX 

	Action

	
	 FORMCHECKBOX 

	Information

	
	 FORMCHECKBOX 

	Public Hearing


	RECOMMENDATION


The California Department of Education (CDE) recommends the State Board of Education (SBE) direct the CDE to amend existing regulations for the SBE’s consideration to revise the requirements for statewide benefit charters as set forth in Section 11967.6 of the California Code of Regulations, Title 5 (5 CCR). 
The CDE also recommends the SBE delay taking any action on Aspire Public Schools’ (APS) proposed Material Revisions to its Petitions; permit the continued operation of the six existing school sites established under the APS statewide benefit charter, as approved by the SBE in January 2007 and materially revised by the SBE in 
January 2010, during the regulations’ development and adoption process; and act to prohibit the opening of any additional school sites under the APS statewide benefit charter until the revised regulations under 5 CCR Section 11967.6 are adopted.
	SUMMARY OF PREVIOUS STATE BOARD OF EDUCATION DISCUSSION AND ACTION


In September 2010, APS opened two additional school sites in Sacramento and Stockton, which brings the total number of school sites operated under the APS statewide benefit charter to six.

At its January 2010 meeting, the SBE approved the following two material revisions to the APS statewide benefit charter: (1) to expand the grades served to kindergarten through grade twelve, and (2) include a plan for potential sites of operation. 

At its January 2007 meeting, the SBE granted APS the second statewide benefit charter in California. The SBE has also approved two other statewide benefit charters, including High Tech High (January 2006) and Pacific Technology School (March 2009). The SBE approved the APS statewide benefit charter for a five-year term from July 1, 2007, through June 30, 2012, to serve students in kindergarten through grade eight (K–8). 
	SUMMARY OF PREVIOUS (Cont.)


In August 2007, APS opened its first two K–8 school sites in Stockton and Huntington Park. In September 2009, the SBE approved two additional K–8 school sites in Sacramento and Huntington Park.

Assembly Bill (AB) 1994 (Chapter 1058, Statutes of 2002) added California Education Code (EC) Section 47605.8, which provides for the creation of statewide benefit charter schools to operate at multiple sites throughout the state. Statewide benefit charter petitions are submitted directly to the SBE, in contrast to individual charter petitions that are presented to the SBE because the petitions have been denied (for initial approval or renewal) at the local level. 
In November 2004, the SBE adopted the Title 5 regulations called for in AB 1994 to implement EC Section 47605.8, and the regulations took effect in June 2005.
	SUMMARY OF KEY ISSUES


Aspire Public Schools

The SBE approved the APS statewide benefit charter in January 2007. APS currently operates six school sites throughout the state under its statewide benefit charter. School site information and student academic performance and demographic data are provided in the tables below.
	Table 1: Demographic Data for Aspire Statewide Benefit Schools

	
	Alexander Twilight Preparatory 


	Junior Collegiate
	Port City
	Titan
	Alexander Twilight Secondary
	Apex

	Demographics

	Grade Span
	K-8**
	K-6
	K-5
	K-5
	6-12
	K-3

	Location
	Sacramento
	Huntington Park
	Stockton
	Huntington 
Park
	Sacramento
	Stockton

	Enrollment
	338
	247
	267
	252
	136***
	216***

	White*
	26%
	0%
	10%
	0%
	NA
	NA

	Black or African American*
	38%
	0%
	28%
	0%
	NA
	NA

	Hispanic or Latino*
	29%
	100%
	45%
	100%
	NA
	NA

	

	Socio,

economically Disadvantaged*
	71%
	100%
	78%
	98%
	NA
	NA

	English Learners*
	8%
	62%
	16%
	71%
	NA
	NA

	· * Data from 2009–10 California Longitudinal Pupil Achievement Data System.
· **Alexander Twilight College Preparatory served students in K-8 in 2009–10.

· ***Source: First Principal Apportionment, January 2011

· NA: Data not available for new schools




	Table 2: Academic Data for Aspire Statewide Benefit Schools*

	
	Alexander Twilight  Preparatory 

	Junior Collegiate
	Port City
	Titan

	Academic Performance Index (API) Data

	2009 Base API/

2010 Growth API: Schoolwide
	B/766
	795/844
	837/870
	B/824

	Adequate Yearly Progress (AYP) Data

	Met AYP Criteria 

(Criteria Met/

Applicable Criteria)
	No

(12/21)
	Yes

(17/17)
	Yes

(17/17)
	No 

(13/17)

	2010–11 Program Improvement (PI) Status
	Not in PI
	Not in PI
	Not in PI
	Not in PI

	% Proficient English Language Arts (ELA):
Schoolwide
	45.1%
	58.0%
	66.9%
	55.1%

	% Proficient Mathematics:
Schoolwide
	53.5%
	75.6%
	84.0%
	64.1%

	*Data not available for Aspire Alexander Twilight Secondary Academy and Aspire Apex because they are new schools that opened in fall 2010.
“B” means the school did not have a valid 2009 Base API and will not have any growth or target information because the school opened in fall 2009.


	SUMMARY OF KEY ISSUES (Cont.)


Court Decision on Statewide Benefit Charters

The California School Boards Association, the California Teachers Association and others brought legal action against the SBE, in California School Boards Association, et al. v. California State Board of Education and Aspire Public Schools, Inc., Case No. A122485 (CSBA), challenging the SBE’s approval of the APS statewide benefit charter. In July 2010, the California Court of Appeal found that the SBE, in making its determination to approve the APS statewide benefit charter in January 2007, failed to make the following two separate findings regarding the approval of a statewide benefit charter under EC Section 47605.8: 
(1) That the charter provides “instructional services of a statewide benefit,” and
(2) That these instructional services of a statewide benefit cannot be provided by a series of locally-approved charter schools.
Material Revisions to the Aspire Public Schools Statewide Benefit Charter

APS submitted a request to the SBE, provided as Attachment 1, to approve material revisions to the APS statewide benefit charter, which was originally approved by the SBE in January 2007 and materially revised in January 2010. While APS believes the SBE fulfilled its legal obligations in making its initial determination of approval of the APS statewide benefit charter in January 2007, APS is submitting a request to separately identify the information that APS believes clearly supports the Court of Appeal’s recent holding that the SBE must make a two-pronged finding.

Thus, APS is requesting that the SBE adopt the following three findings: 

1. The APS statewide benefit charter provides instructional services of a statewide benefit, as enumerated in its proposed revised petition and as set forth below.

2. The APS instructional services are of a statewide benefit and cannot be provided by a series of locally-approved charter schools, for the reasons set forth below.
3. That APS has fully complied with any and all conditions of approval that were established by the SBE or the CDE at the January 2007 approval of the APS statewide benefit charter, and that the SBE waive any deadline that may have not been met in a timely fashion by APS.

To support these findings, APS is also requesting that the SBE adopt material revisions to its statewide benefit charter, as presented in full in Attachment 1.
APS asserts that finding one is supported by the following four components of the APS statewide benefit charter that provide instructional services of a statewide benefit, as previously reviewed and approved by the SBE: 
	SUMMARY OF KEY ISSUES (Cont.)


· Statewide Benefit One: Systematically and rigorously pursue the vision and specific provisions of the federal No Child Left Behind (NCLB) Act of 2001 (locate APS schools where parents most need a high quality option, and support parental choices allowed under NCLB).
· Statewide Benefit Two: Accelerate academic growth among students traditionally under-prepared for high school success, and underrepresented among high school graduates, college-goers, and college graduates.
· Statewide Benefit Three: Create alternative credentialing pathways and professional development activities that focus on the skills and knowledge necessary to work effectively with diverse students.
· Statewide Benefit Four: Effectively integrate the collection, organization, review, and analysis of data in all phases of instruction.
APS asserts that finding two is supported by the additional information presented by APS in Attachment 1 that specifically explains why each of the four APS instructional services are of a statewide benefit and cannot be provided by a series of locally approved charter schools. Both findings requested by APS are predicated on information and evidence presented to the SBE in January 2007, including, but not limited to, the following:

· The APS statewide benefit charter school petition.
· The analysis performed by CDE staff, including the review and analysis contained in the “Statewide Benefit Charter School Petition Review Form     2005–06.” 
· The APS Statewide Benefit Charter: Proposed Conditions Prior to Opening and Operation.
· The advisory recommendation made to the SBE by the Advisory Commission on Charter Schools.
In addition, APS proposes the SBE consider the following information and evidence in making the findings proposed in this agenda item: 
· The APS statewide benefit charter, as materially revised in January 2010.
· The academic outcomes of the APS charter.
· The Charter Schools Act of 1992 and the California Education Code.
· APS financial statements.
	SUMMARY OF KEY ISSUES (Cont.)


· Other documents and evidence that APS may submit to the SBE and the CDE. 
Further, APS requests the SBE make a third finding and approve a material revision regarding the “Proposed Conditions Prior to Opening and Operation” that were adopted by the SBE in its January 2007 action to approve the APS statewide benefit charter. In the CSBA matter, the plaintiffs questioned APS’s compliance with the conditions of approval outlined in the “Proposed Conditions Prior to Opening and Operation.” To clarify that APS indeed satisfied the preconditions prior to the opening and operation of school sites, APS requests the SBE make a finding and approve a material revision stating that APS has fully complied with any and all conditions of approval that were established by the SBE or the CDE at the January 2007 approval of the APS statewide benefit charter, and that the SBE waive any deadline that may have not been met by APS in a timely fashion.
If the SBE acts to prohibit the opening of any additional school sites under the APS statewide benefit charter until regulations on statewide benefit charters are adopted, it must also determine whether to continue the operation of the existing six APS school sites under the APS statewide benefit charter, which expires June 30, 2012. If it determines to do so, this action will protect the interests of existing APS students, parents, teachers, and staff for the current term of the APS statewide benefit charter. In the 2011–12 school year, the SBE will have the opportunity to consider the renewal of the APS statewide benefit charter pursuant to state law and revisions to any new regulations that are enacted, or in the alternative seek authorization by the local districts.
	FISCAL ANALYSIS (AS APPROPRIATE)


Charter schools receive apportionment funding under the state charter school block grant funding model. Funding is based on the statewide average funding levels for each grade span (kindergarten through grade three, grades four through six, grades seven through eight, and grades nine through twelve). Calculations use revenue limits for unified, elementary, and high school districts. APS is also a recipient of federal charter school grant funding under California’s Public Charter Schools Grant Program.
	ATTACHMENT(S)


Attachment 1: Aspire Public Schools: Material Revision to Statewide Benefit Charter Petition, Submitted by Aspire Public Schools December 21, 2010            (8 Pages)
Attachment 2: January 2007 SBE Agenda Item 36: Petition by Aspire Public Schools to Establish a Statewide Benefit Charter School Under the Oversight of the State Board of Education: Hold Public Hearing, Make Finding, and Approve (91 Pages). This attachment is available via the World Wide   Web at http://www.cde.ca.gov/be/ag/ag/yr07/documents/jan07item36.doc.
	ATTACHMENT(S) (Cont.)


Attachment 3: January 2010 SBE Agenda Item 7: Aspire Public Schools Statewide Benefit Charter: Consideration of a Material Amendment of the Charter to Expand Grades Served from Kindergarten through Grade Eight to Kindergarten through Grade Twelve and to Add Sites (83 Pages). This attachment is available via the World Wide Web at http://www.cde.ca.gov/be/ag/ag/yr10/documents/jan10item07.doc. 
Aspire Public Schools: Material Revision to Statewide Benefit Charter Petition

Submitted by Aspire Public Schools December 21, 2010

Aspire Public Schools (“Aspire”) requests to materially revise the statewide benefit charter to include this additional language and explanation of the statewide benefits outlined in the charter, and specifically why these same benefits cannot be achieved through locally approved charter schools. Aspire supports these conclusions with its charter, the academic outcomes of its charter, the CDE MOU/SBE conditions of approval, the Charter Schools Act and the Education Code, the financial statements of Aspire, and other documents and evidence that Aspire will submit to CDE/SBE. 

The following text is proposed to be added into the charter starting on page 16 – inserted immediately above the PETITION ELEMENTS section of the charter. 
Statewide Benefit 1:  Systematically and rigorously pursue the vision and specific provisions of the federal No Child Left Behind (NCLB) Act of 2001 (locate APS schools where parents most need a high quality option, and support parental choices allowed under NCLB).
· Why can’t this be accomplished with locally approved charters? 


With locally approved charters, the state has no ability to control or direct Aspire to open schools where quality schools are most needed. The state does not have the ability to direct Aspire to open its quality schools in the communities where parents have rights to school choice under NCLB. With discretionary power to deny local charter applications, local school districts could reject Aspire charter schools where they are needed most thereby denying parents with the choice that is intended by state and federal law. With the statewide benefit charter, however, the State gains the unique statewide benefit of strategically locating Aspire's high quality and proven program where these schools are most needed. This unique ability to strategically locate high quality schools is lost under locally approved charters. Consequently, Aspire will be a primary catalyst for competition and change in those areas of the state where socioeconomically disadvantaged students are being failed by the regular public school system, supporting the State in meeting the requirements and goals of NCLB (e.g., stronger accountability for results and expanded options for parents).

As per the CDE/SBE conditions of approval adopted at the time of charter approval (as well as section 4.1 of the MOU between CDE and Aspire) all future growth of Aspire locations must be approved by SBE and must only be located in areas with neighboring public schools serving the same grade levels are in Program Improvement. Moreover, because of the ultimate discretionary nature of the SBE approval of a statewide benefit charter the SBE is able to dictate much higher levels of academic accountability -- as compared to locally approved charter schools -- for each statewide benefit charter school location. For example, the conditions of Aspire's statewide benefit charter school approval require Aspire to maintain high levels of academic achievement at all open school sites (for example, the statewide API ranking of 7 or better a similar schools ranking of 6 or better). And further, SBE retains the ultimate discretion to deny any further growth or to close particular locations (without revoking the entire charter) if academic performance does not meet SBE's expectations. Local authorizers are required to approve charter petitions and material amendments for expansion and may only deny these charters and expansion requests on very limited statutory grounds. Consequently, SBE, on behalf of the state, is better able to control and direct academic improvement consistent with the goals of the federal and state governments through the statewide charter mechanism as opposed to local authorizing.
Statewide Benefit 2:  Accelerate academic growth among students traditionally under-prepared for high school success, and underrepresented among high school graduates, college-goers, and college graduates.

· Why can’t this be accomplished through a series of locally approved charters? 

With locally approved charters, Aspire’s ability to offer the full and complete academic program to our students as outlined in the attached charter (and therefore our statewide benefit) is substantially limited due to inadequate facilities and a failure of school districts universally to comply with Proposition 39. With a statewide benefit charter, Aspire is able to access affordable forms of financing -- and through it, develop and access adequate facilities for our students. An adequate fully furnished and equipped facility enables Aspire to offer its full academic program.


For example, this past year, Aspire passed a $93 million dollar bond and was able to offer complete and full facilities to several Aspire schools -- including four statewide benefit charter schools. Both the rating agency report from Fitch and bond offering materials cited the statewide benefit charter as a contributing factor towards supporting the bond issuance. In the rating agency report in the section describing risks facing investors, the agency states:
“Charter Renewal 
…In January 2007, the State Board of Education awarded Aspire a statewide benefit charter (SBC) making Aspire one of only of two charter management organizations to receive an SBC. Under the SBC, Aspire may open up to 20 additional schools serving grades K-12 anywhere in the state.” 


In conversations during rating diligence visits, it became clear to the Aspire management team that investors, and the rating agency, valued the reduction in risk for charter renewal that results when the charter authorizer does not have a financial interest in the decision to renew a charter petition (i.e. local district authorizers have an inherent conflict of interest in approving charters [and in overseeing and revoking charters] in that the local school districts and charter schools are competing for the same students and therefore state funding).  Local charter authorizers also have an inherent conflict of interest in reviewing charter petitions [and in overseeing and revoking charters] because of the financial exposure to special education risk in Ed. Code 47646 and based upon the risk and expense of allocating school facilities to charter schools under Proposition 39 (Ed. Code 47614). For these reasons local authorizers are more likely to deny a valid charter petition or revoke a legally compliant charter operator.


Reduced risks result in a better investment rating, which lowers interest rates on the funds borrowed, therefore freeing up additional funds to be used to operate the schools. Aspire gained access to affordable financing as a result of its statewide benefit charter and was therefore able to provide a full and complete program through appropriate and complete facilities. The bond financed schools in five cities across California. Other statewide benefits that resulted from this bond:

· Cumulative facilities savings of $1.67M over the next 10 years as compared to the next best alternative (leasing or other financing terms) which will now support Aspire’s educational program rather than facilities expense.

· Lower interest rate of 2010 bond issue (6.23%) vs. 2001 Aspire bond issue (7.25%); more expensive bond was refinanced by the 2010 bond that benefited from the statewide benefit charter. 

· Increased capacity within Aspire schools for 2,000 additional students, and therefore increased statewide benefit due to the increased number of students able to access Aspire’s high quality program across the state due to the facilities that were built and made possible by the bond.

· A full program is now possible for five Aspire secondary schools and one elementary school. Four of the schools operated under the statewide benefit charter were part of the bond issuance.

Statewide Benefit 3: Create alternative credentialing pathways and professional development activities that focus on the skills and knowledge necessary to work effectively with diverse students.

· Why can't this be achieved with a series of locally approved charters? 

The statewide benefit of an alternative credentialing program as described in the charter will not materialize as proposed if this work is pursued using a series of locally approved charters. Today Aspire is limited to 20 Residents in the Aspire Teacher Residency due to constrained financial resources. Aspire’s resources are constrained for many reasons, not the least of which is low per pupil funding. If Aspire is forced to grow through a series of locally approved charters as opposed to a statewide charter it will force Aspire to invest scarce funds into managing multiple authorizer relationships to achieve the statewide benefit and effectively prevent the development of the alternative credentialing pathways and professional development activities. The cost of duplicative oversight, redundant reporting, and monitoring unique local demands for operating multiple district-approved charters requires a substantial investment of financial resources. There is a very real, substantial, and significant administrative expense associated with overseeing an operating multiple locally approved charter schools as opposed to a single multi-sited statewide benefit charter. If Aspire is forced to grow its program with locally approved charter schools it will have:
1. 50 separate charters to review, manage, and monitor
;

2. 50 separate renewal applications two separate and distinct local authorizers that have varying policies practices and procedures on charter school approval or renewal;

3. 50 separate CDS codes and 50 separate funding streams with 50 separate oversight fees to pay the local authorizers;

4. 50 separate annual audits;

5. 50 different sets of annual reporting requirements to local authorizers;

6. 50 separate authorizers upon which to respond to information requests;

7. 50 separate authorizers upon which to seek a material revision first single change in the charter;

8. 50 separate attendance areas in which to prefer for enrollment purposes;

9. 50 separate special education agreements with local authorizers;

10. 50 separate memorandums of understanding with local authorizers;

11. 50 separate API, AYP scores to review and analyze.

Under a statewide benefit charter, and the benefits of a single charter authorizer for all statewide benefit schools, Aspire can redirect the resources saved by not having to administer to 50 separate schools into, among other things, expanding the size of the Aspire Teacher Residency program—a source of the statewide benefit that Aspire creates for California. Aspire estimates the cost savings of statewide chartering versus local charter approval to be 25 full time positions (approximately .50 FTE for each school) and an annual cost of approximately $2,000,000 across 50 schools. With a statewide benefit charter, Aspire is able to maximize its benefit to California statewide by reallocating significant resources into professional development to ensure the maximum numbers of highly effective teachers are appropriately trained each year and available to serve the state’s most needy student population. The cost to support a teacher resident through the Aspire Teacher Residency is approximately $24,000. Through the savings from charter compliance activities and management alone for 50 schools more than 80 new teacher residents could be supported, bringing the size of the residency to 100 residents per year. At our current size were the six existing statewide benefit schools to be transitioned to local authorizers, in addition to the extraordinary cost and instability in our communities due to this transition the ongoing cost to manage those relationships and compliance would be approximately $240,000. That is equivalent to 10 teacher residents who we would not be able to train, therefore reducing the statewide benefit.
Statewide Benefit 4:  Effectively integrate the collection, organization, review, and analysis of data in all phases of instruction.

· Why can't this be achieved with a series of locally approved charters? 

Under locally approved charters, the State via the State Board gains the opportunity to learn directly from an alternative, public school model as that school’s authorizer for a system of schools. The State gains the ability to learn directly from Aspire’s intensive use of data collection and integration to inform all phases of instruction and preparation of Aspire students for college success.  


Aspire’s statewide benefit charter operates essentially as a unified school district (kindergarten through 12th grade) —but one that is operating across the state, in multiple locations. Indeed, unlike a CMO operator of multiple approved charter schools at the local level Aspire’s statewide benefit charter is given a single API score like a school district -- thus allowing the SBE to compare Aspire’s overall performance against other school districts in the state. The state gains the opportunity for direct learning from interaction with and knowledge gained by oversight activities of a single entity. This direct interaction has the opportunity to inform State Board policy and work that is particularly valuable. Aspire’s intense use of data collection, organization, integration and analysis of student and teacher information is a unique opportunity for statewide benefit because of the direct interaction and close relationship Aspire has with the State Board—a relationship that would be diffused and lost through a series of locally approved charters. 


This relationship with Aspire offers a unique opportunity because Aspire represents a different governance structure (no elected school board), offers the opportunity for learning across multiple geographies within the same school “system” (not limited to one city or county), different communities, and different challenges. This is very similar to the work the State Board takes on routinely to improve public education across California. This is a unique opportunity to compare and contrast performance, programs, and for Aspire to serve as a Research and Development school system directly for the State Board. With locally approved charters, the State Board’s direct opportunity for learning and collaboration with Aspire is lost.

ADDITIONAL STATEWIDE BENEFITS AND ARGUMENTS


The CDE, in its staff recommendation dated January 2007, noted the following additional components of the statewide benefit of Aspire’s charter:

· Open Court Implementation: Aspire has completed implementation of the SRA/Open Court Reading in kindergarten through grade 6.

· Teacher Induction Authorization: Beginning in the 2006–07 school year, Aspire has been authorized to grant clear credentials through its own teacher induction programs approved by the California Commission on Teacher Credentialing and the CDE. Aspire is the first charter school to have been so authorized.
· Delivery of Special Education as an LEA: Aspire has become a local educational agency (LEA) member of the El Dorado County Office of Education Special Education Local Plan Area (SELPA).

Open Enrollment: As a statewide benefit charter school, Aspire is able to target student populations that are being failed by the traditional public school system regardless of arbitrary geographic boundaries such as school district boundaries, city limits, etc. Ultimately, and unlike a locally approved charter school, admission to the Aspire statewide benefit school is not determined according to the student’s place of residence, or that of his or her parent or guardian, within the State of California. Locally approved charter schools must maintain an admissions preference for children that reside within the granting agency’s school attendance boundaries. (Ed. Code 47605(d)(2)(B).) No such attendance limitation exists for a statewide benefit charter. Consequently, in those communities and areas of the state were children are served by one or more school districts Aspire is not artificially limited by geographic boundaries in its ability to actively recruit and enroll students across the entire community.

CONDITIONS OF APPROVAL AND MOU COMPLIANCE


As part of the original approval of the statewide benefit charter the SBE approved CDE recommended "Proposed Conditions Prior to Opening and Operation." These conditions were outlined in an attachment to the staff recommendation and were intended to be incorporated by reference in the Memorandum of Understanding (MOU) between CDE and Aspire. Certain conditions had timelines that needed to be met prior to beginning instruction and one of the conditions stated that "if any deadline specified in these conditions is not met, approval the statewide benefit charter is terminated, unless the SBE deletes or extends the deadline not met." By approval of this material amendment to the Aspire statewide benefit charter the SBE herein recognizes full compliance by Aspire with any and all conditions of approval that were established by SBE or CDE and hereby waive any deadline that may not have been met in a timely fashion. 
� Certain charter authorizers like Los Angeles Unified School District have substantially different policies and practices for the review and approval of charter schools that lead to substantially different charter language; indeed, LAUSD has over 40 pages of boilerplate language they require charter schools to include in their petitions. Some of this boilerplate language incorporates by reference many of the District policies (including, conflicts of interest, ethics, facilities issues etc.)
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