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	SUBJECT

Request by five districts, under the authority of California Education Code Section 41382, to waive portions of Education Code sections 41376 (a), (c), and (d) and 41378 (a) through (e), relating to class size penalties for kindergarten through grade three. For kindergarten, the overall class size average is 31 to one with no class larger than 33. For grades one to three, the overall class size average is 30 to one with no class larger than 32. 
Waiver Numbers: 63-10-2010, 6-11-2010, 3-10-2010, 23-10-2010, and 18-10-2010.
	 FORMCHECKBOX 
   Action
 FORMCHECKBOX 
   Consent



	RECOMMENDATION


 FORMCHECKBOX 
  Approval    FORMCHECKBOX 
 Approval with conditions   FORMCHECKBOX 
  Denial 
The California Department of Education, based on the finding below, recommends that the class size penalty in kindergarten through grade three will be waived provided that the overall average and maximum class size is not greater than the recommended new figures as shown on Attachment 1. These waivers are good for two years or less.
Finding: Given the extremely challenging fiscal environment presently facing all California schools and the specific financial circumstances described by the district in its waiver application, the State Board of Education (SBE) finds that the district's continued ability to maintain the delivery of instruction and required program offerings in all core subjects, including reading and mathematics, will be seriously compromised by the financial penalties the district would otherwise incur without the requested waiver. In these circumstances, the SBE finds specifically that the class size penalty provisions of EC sections 41376 and 41378 will, if not waived, prevent the district from developing more effective educational programs to improve instruction in reading and mathematics in the classes specified in the district's application.

	SUMMARY OF PREVIOUS STATE BOARD OF EDUCATION DISCUSSION AND ACTION


Since September 2009, the SBE has approved kindergarten through grade three class size penalty waiver requests. Before the September 2009 board meeting, no waivers had been approved since 1999. 
SUMMARY OF PREVIOUS STATE BOARD OF EDUCATION DISCUSSION AND ACTION (Cont.)
Three of these districts meet the criteria for the SBE Streamlined Waiver Policy, available at http://www.cde.ca.gov/re/lr/wr/documents/sbestreamlined.doc, wherein achieving an Academic Performance Index (API) of 800 or above in the current scoring cycle results in these waivers being eligible to be scheduled for the consent. The API scores of these districts are listed in Attachment 1.

	SUMMARY OF KEY ISSUES


Education Code Section 41382 allows the SBE to approve an exemption to the class size penalties assessed for grades kindergarten through grade three if the associated statutory class size requirements prevent the school and school district from developing more effective educational programs to improve instruction in reading and mathematics. Under this authority, these districts are requesting a waiver of subdivision (a) through (e) of EC Section 41378, which provides for a penalty if the average class size on a district-wide basis for kindergarten exceeds 31 students or individual class levels exceed 33, and subdivisions (a), (c), and (d) of EC Section 41376, which provides for a penalty if the average class size on a district-wide basis for grades one to three exceeds 30 students, or individual class levels exceed 32. Since this particular statute regarding class size limits was written in 1964, given the current fiscal environment in school districts statewide, consideration of this and similar waivers is warranted.
The districts listed on Attachment 1 request to temporarily increase class sizes in kindergarten through grade three to reduce expenditures in light of the statewide budget crisis and reductions in revenue limit funding. Since fiscal year 2008-09 most districts have experienced at least a 10 percent reduction in revenue limit funding. In some districts the loss of funding has resulted in the certification of a qualified or negative status based on its current projections. A qualified certification is assigned when the district may not meet its financial obligations for the current or two subsequent fiscal years. A negative certification is assigned when a district will be unable to meet its financial obligations for the remainder of the current year or for the subsequent fiscal year. Districts that received either a positive, qualified, or negative certification on the most recent budget report are identified on Attachment 1.

To address recent funding reductions districts are implementing a variety of cost saving measures in addition to increasing class size. Some examples are exercising categorical program spending flexibility, reducing the number of days in the school year, employee furloughs and salary reductions, layoffs, and school closures. The estimated annual penalty should the district increase the class size average without a waiver is provided on Attachment 1.
Each district states that without the waiver, the core reading and math programs will be compromised by the fiscal penalties incurred (See individual waivers.) 
The Department recommends, based on the finding above, that the class size penalty in kindergarten through grade three be waived provided the overall average
	SUMMARY OF KEY ISSUES (Cont.)


and the maximum class size is not greater than that listed on Attachment 1 for each district. Should any district exceed this new limit, the class size penalty would be calculated per the statute.
Because this is a general waiver, if the SBE decides to deny the waiver, it must cite one of the seven reasons in EC 33051(a).

Demographic Information: See each individual waiver, attached
Authority for Waiver: EC Section 41382
Period of request: See each individual waiver
Orcutt  Elementary School District is requesting that their waiver not start until the 2011-12 year due to union agreement.
Local board approval date(s): See each individual waiver
Position of bargaining unit(s): See Attachment 1 for Certificated Units, others on individual waiver
Bargaining unit(s) consulted on date(s), name of unit: See each individual waiver
Advisory committee(s) consulted, Dates and objections: See each individual waiver
	FISCAL ANALYSIS (AS APPROPRIATE)


See Attachment 1 for estimated penalty amounts for each district without the waiver approval.

	ATTACHMENT(S)


Attachment 1:  List of Waiver Numbers, Districts, and Information Regarding Each

                        Waiver. (1 page)

Attachment 2:  Fontana Unified School District Specific Waiver Request (5 pages) (Original waiver request is signed and on file in the SBE Office or the Waiver Office.)

Attachment 3:  Fountain Valley Elementary School District Specific Waiver Request (3 pages) (Original waiver request is signed and on file in the SBE Office or the Waiver Office.)

Attachment 4:  North Monterey County Unified School District Specific Waiver Request (3 pages) (Original waiver request is signed and on file in the SBE Office or the Waiver Office.)

	ATTACHMENT(S) (Cont.)


Attachment 5:  Orcutt Union Elementary School District Specific Waiver Request (3 pages) (Original waiver request is signed and on file in the SBE Office or the Waiver Office.)

Attachment 6:  Upland Unified School District Specific Waiver Request (4 pages) (Original waiver request is signed and on file in the SBE Office or the Waiver Office.)
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