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CALIFORNIA DEPARTMENT OF EDUCATION

GENERAL WAIVER REQUEST




First Time Waiver:
_X_
GW-1 (Rev. 10-2-09) 
 http://www.cde.ca.gov/re/lr/wr/

Renewal Waiver:
___
Send Original plus one copy to: 




Send Electronic copy in Word and 


Waiver Office, California Department of Education

back-up material to: waiver@cde.ca.gov


1430 N Street, Suite 5602
Sacramento, CA 95814
	
	CD CODE
	

	4
	3
	6
	9
	3
	7
	7

	Local educational agency:
Berryessa Union School District on behalf of
Brooktree Elementary School

      
	Contact name and Title:

Marc B. Liebman, Ph.D.,  Superintendent
	Contact person’s e-mail address:

marc.liebman@busd.net

	Address:                                         (City)                              (State)                        (ZIP)

1376 Piedmont Road                  San Jose                         California           95132-2427
                                                                                                 
	Phone (and extension, if necessary):

408.923.1811
Fax Number: 408.923.0623

	Period of request:  (month/day/year)

                                              June 29, 2011
From:  July 1, 2010        To:  June 30, 2011
	Local board approval date: (Required)

November 16, 2010

	Date of public hearing:  (Required)

November 16, 2010

	LEGAL CRITERIA

	1. Under the general waiver authority of Education Code 33050-33053, the particular Education Code or California

    Code of Regulations section(s) to be waived (number):  E.C. 48352(a) & 5CCR 4701   Circle One:  EC  or  CCR

   Topic of the waiver:  Open Enrollment Act – Selection of Open Enrollment Schools

	2. If this is a renewal of a previously approved waiver, please list Waiver Number:   _____  and date of SBE Approval______ 

    Renewals of waivers must be submitted two months before the active waiver expires.

	3. Collective bargaining unit information. Does the district have any employee bargaining units? _ _  No  _X_ Yes   If yes, 

     please complete required information below:

    Bargaining unit(s) consulted on date(s): California Teachers Assn. – Berryessa (10-12-10); CSEA Local #364 (10-12-10)
    Name of bargaining unit and representative(s) consulted: Irik Edmunds (CTAB); Debbie Narvaes (CSEA) 
    The position(s) of the bargaining unit(s):        Neutral    X   Support       Oppose (Please specify why) 

 Comments (if appropriate): There is district consensus that the identification of Toyon School as Open Enrollment schools was a misapplication of the intent of the legislation.
    

	4. Public hearing requirement:  A public hearing is not simply a board meeting, but a properly noticed public hearing held

    during a board meeting at which time the public may testify on the waiver proposal. Distribution of local board agenda does 

    not constitute notice of a public hearing. Acceptable ways to advertise include: (1) print a notice that includes the time, 

    date, location, and subject of the hearing in a newspaper of general circulation; or (2) in small school districts, post a formal 

    notice at each school and three public places in the district.

    How was the required public hearing advertised? 
    ___ Notice in a newspaper     X   Notice posted at each school   ___ Other: (Please specify)  

	5. Advisory committee or school site councils. Please identify the council(s) or committee that reviewed this waiver:  
        Date the committee/council reviewed the waiver request:  Berryessa District Advisory Committee (11-4-10)
        Were there any objection(s)?  No   X      Yes ___    (If there were objections please specify)  


CALIFORNIA DEPARTMENT OF EDUCATION

GENERAL WAIVER REQUEST
GW-1 (10-2-09)
	6. Education Code or California Code of Regulations section to be waived. If the request is to waive a portion of a section, type the text of the pertinent sentence of the law, or those exact phrases requested to be waived (use a strike out key). 

48352.
For purposes of this article, the following definitions apply:

(a) “Low achieving school” means any school identified by the Superintendent pursuant to the following:


(1)
Excluding the schools, and taking into account the impact of the criteria in paragraph (2), the Superintendent annually shall create a list of 1,000 schools ranked by increasing API with the same ration of elementary, middle, and high schools as existed in decile 1 in the 2008-2009 school year.


(2)
In constructing the list of 1,000 schools each year, the Superintendent shall ensure each of the following:


(A)
A local educational agency shall not have more than 10 percent of its schools on the list.  However, if the number of schools in a local educational agency is not evenly divisible by 10, the Superintendent shall round up to the next whole number of schools.


(B)
Court, community or community day schools shall not be included in the list.


(C)
Charter schools shall not be included on the list.
And 5 CCR 4701


	7. Desired outcome/rationale. Describe briefly the circumstances that brought about the request and why the waiver is necessary to achieve improved student performance and/or streamline or facilitate local agency operations. If more space is needed, please attach additional pages.
                                                              Brooktree School 2009 Base API  801 - 2010 Growth API 830

The Berryessa Union School District is requesting that State Board of Education waive Education Code Section 48352(a) and as a result remove Brooktree Elementary School from the list of Open Enrollment schools published by the CDE for the 2010-2011 school year.   The District believes the application of this section does not express the intent of the legislation to provide parents with students in underachieving schools with access to those that are performing better.  As applied to Brooktree Elementary School, it hardly makes sense to assume that this identified school is a “low achieving” schools under any definition. Specifically, Brooktree School is one that demonstrated a 28 point growth this past year, has an API score of 830, which is above the state definition for schools that are meeting or exceeding California State standards, met its AYP criteria and is not a program improvement school.  This is not a school that the California Legislature or State Board of Education envisioned would be included on the list of Open Enrollment schools.

continued on attached page.


	8. Demographic Information: 

(District/school/program)  District   has a student population of  8,200 and is located in a  suburban  (urban, rural, or small city etc.) in  Santa Clara  County.



	Is this waiver associated with an apportionment related audit penalty? (per EC 41344)    No  FORMCHECKBOX 
    Yes  FORMCHECKBOX 
 

(If yes, please attach explanation or copy of audit finding)

Has there been a Categorical Program Monitoring (CPM) finding on this issue? No  FORMCHECKBOX 
     Yes  FORMCHECKBOX 
 

(If yes, please attach explanation or copy of CPM  finding)                                                                                                                                                                                                      

	District or County Certification – I hereby certify that the information provided on this application is correct and complete.



	Signature of Superintendent or Designee:


	Title:

                Superintendent

	Date:

           October 22, 2010


	FOR CALIFORNIA DEPARTMENT OF EDUCATION USE ONLY

	Staff Name (type or print):


	Staff Signature:


	Date:



	Unit Manager (type or print):


	Unit Manager Signature:

 
	Date:



	Division Director (type or print):


	Division Director Signature:

 
	Date:



	Deputy (type or print):


	Deputy Signature:


	Date:




ADDENDUM
7.
Desired outcome/rationale. Describe briefly the circumstances that brought about the request and why the waiver is necessary to achieve improved student performance and/or streamline or facilitate local agency operations. If more space is needed, please attach additional pages.
continued from previous page.

The rationale for this request is based on a number of issues that include:

· The identification of Brooktree Elementary Schools as Open Enrollment schools is a misapplication of the intent of the legislation.  It was never the intent of the legislation to identify quality schools meeting state expectations and demonstrating higher than average student achievement as “low achieving.”  The identification this school is truly an unintended consequence of a well-intended law.  This waiver corrects this unintended consequence and allows 1 of the 100 schools with API scores over 800 to reclaim their well deserved reputation as a successful school.

· The decision to identify Brooktree Elementary School as an Open Enrollment school impugns the reputation of this school and incorrectly identifies them as “low achieving” schools.  The loss of reputation puts them in a negative light in their community which research supports will negatively impact parent support.  That loss of support is known to negatively impact student achievement.
· The identification of Brooktree Elementary School as an Open Enrollment school has had severely negative impact on staff morale to the point of anger, exasperation, and disappointment.  It is impacting the schools’ ability to work collaboratively to move the school forward instructionally.   While the staff is extremely professional and competent, research has shown repeatedly that a negative work environment impacts everyone’s productivity and success.  This is an unnecessary consequence given the quality of these schools and the success of their students.

· Brooktree Elementary School was not included on the list of 2011-2012 Open Enrollment Schools.









