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	SUBJECT

Charter Renewal: Approve Commencement of Second 15-Day Public Comment Period for Proposed Changes to the California Code of Regulations, Title 5, sections 11966.4, 11966.5, 11966.6, and 11967.5.1.
	 FORMCHECKBOX 

	Action

	
	 FORMCHECKBOX 

	Information

	
	 FORMCHECKBOX 

	Public Hearing


	RECOMMENDATION


The California Department of Education (CDE) recommends the State Board of Education (SBE) take the following actions:

· Approve the proposed changes to the proposed regulations;

· Direct that the proposed changes be circulated for a  second 15-day public comment period in accordance with the Administrative Procedure Act;

· If no relevant comments to the proposed changes are received during the second 15-day public comment period, the proposed amendments with changes are deemed adopted, and the CDE is directed to complete the rulemaking package and submit it to the Office of Administrative Law (OAL) for approval and provide an update of the status at the SBE’s next regularly scheduled board meeting; 

· If any relevant comments to the proposed changes are received during the second 15-day public comment period, the CDE is directed to place the proposed regulations on the SBE’s July 2011 agenda for action; and

· Authorize the CDE to take any necessary ministerial action to respond to any direction or concern expressed by the OAL during its review of the rulemaking file.

	SUMMARY OF PREVIOUS STATE BOARD OF EDUCATION DISCUSSION AND ACTION OF EDUCATION DISCUSSION ANDANDACTIONACTION


At its December 2001 meeting, the SBE approved regulations for the Criteria for the Review and Approval of Charter School Petitions by the SBE.

At its January 2010 meeting, the SBE engaged in a discussion to address its desire to have regulatory language that addressed both the renewal of charter schools and charter school appeals.

	SUMMARY OF PREVIOUS (Cont.) 


At its November 2010 meeting, the SBE approved the commencement of the rulemaking process for this regulations package. The 45-day public comment period began on November 27, 2010, and closed on January 11, 2011. The first 15-day comment period began on March 12, 2011 and ended on March 28, 2011. This agenda item responds to the public comments that were received, recommends proposed changes to the regulations, and requests that the proposed changes be circulated for a second 15-day public comment period in accordance with the Administrative Procedure Act.

	SUMMARY OF KEY ISSUES 


California Education Code (EC) sections 47607(a) and 47607(b) provide the process and criteria for renewal of a school’s charter by its chartering authority.

EC Section 47605(k)(3) provides the process for renewal of a school’s charter when the SBE had originally authorized the charter on appeal.

EC Section 47607.5 permits a charter school to appeal a non-renewal decision by the school district governing board or the county board of education as the chartering authority.

Through this rulemaking process, the SBE proposes to amend Division 1 Chapter 11 Subchapter 19, Article 2 of the California Code of Regulations, Title 5, by adding sections 11966.4, 11966.5, 11966.6, and 11966.7 and amending Section 11967.5.1. The proposed regulations clarify and make specific the provisions of EC sections 47605, 47607, and 47607.5 regarding the criteria, process, and timelines for renewing a school’s charter, and the appeal process up to and including an appeal to the SBE. 

Proposed Section 11966.4 includes three new provisions that are intended to:

· Detail the information that a petition for renewal must include to be considered complete.

· Set forth the criteria the governing board of a school district must use in evaluating a charter school’s petition for renewal.

· Identify the time period in which the governing board of a school district, as the chartering authority, must act on a petition for renewal before the petition is considered approved.

Proposed Section 11966.5 includes four provisions that are intended to:

· Specify the time period a charter school has to submit a petition for renewal to the county board of education after the petition is denied by the governing board of the school district.
	SUMMARY OF KEY ISSUES (Cont.) 


· Detail the information that a petition for renewal to the county board of education, as either the chartering authority or the appellate body, must include to be considered complete.

· Specify the grounds on which the county board of education may deny a petition for renewal. 

· Identify the time period in which the county board of education has to act on an appeal before the charter school can submit a petition for renewal to the SBE due to inaction by the county board of education.

Proposed Section 11966.6 includes four provisions that are intended to:

· Specify the time period a charter school has to submit a petition for renewal to the SBE after it is denied by the county board of education.

· Detail the information that a petition for renewal must include to be considered complete.

· Specify the time period by which the SBE shall consider an action item to grant or deny the petition for renewal. 

· Identify the grounds on which the SBE may deny a petition for renewal.

Proposed Section 11966.7 includes a provision that is intended to:

· Detail a charter school’s eligibility to receive class size reduction funds when a school is not renewed by its chartering authority but is renewed on appeal by the county office of education or the SBE and when a charter school initially approved by the SBE on appeal is subsequently renewed by the district that previously had denied the charter.

Proposed Section 11967.5.1(b)(3) is added to identify “an unsound educational program” as not meeting the standards for renewal pursuant to EC Section 47607(b) or not meeting the measurable pupil outcomes described in its charter. 
During the 45-day public comment period, the CDE received three written comments addressing the proposed regulatory package. The comments addressed a number of concerns and suggestions, including the following: 

· The proposed timelines for completing the charter renewal process.

· The scope of review for a petition for charter renewal.

	SUMMARY OF KEY ISSUES (Cont.) 


· Continuation of funding for charter schools that are renewed on appeal by a different authorizer.
· Application of current SBE regulations governing the criteria for the review and approval of charter school petitions and charter school renewal petitions to district governing boards and county boards of education.
· The automatic renewal provision in proposed Section 11966.4 may exceed SBE authority.

· Other minor, clarifying amendments.
The CDE recommended accepting a majority of the comments and revised the regulations. 

During the 15-day public comment period, the CDE received five written comments addressing the proposed regulatory package. The comments addressed a number of concerns and suggestions, including the following:
· Clarification regarding submission and receipt of a charter petition for renewal by a county board. 

· Renewal criteria to be used by a county board of education.
· Application of current SBE regulations governing the criteria for the review and approval of charter school petitions and charter school renewal petition to district and county boards of education.
· The proposed timelines for completing the charter renewal process.
· The automatic renewal provision in proposed Section 11966.4 may exceed SBE authority.
· Other minor, clarifying amendments.

The CDE recommends accepting a majority of the comments and has revised the regulations as reflected in Attachment 2.
	FISCAL ANALYSIS (AS APPROPRIATE)


According to the Fiscal Impact Statement in Attachment 4, the requirement to continue eligibility for Class Size Reduction (CSR) funding in the proposed regulations would create unknown and potentially significant state costs, the extent of which would be dependent on the number of charter school renewals by a different authorizer and charter school participation in the CSR program.
	ATTACHMENT(S)


Attachment 1: Final Statement of Reasons (11 Pages)

Attachment 2: Proposed Regulations (16 Pages)

Attachment 3: Relevant Education Code and Regulations (13 Pages)
Attachment 4: Fiscal Impact Statement (4 Pages)
FINAL STATEMENT OF REASONS

CHARTER RENEWAL AND APPEAL
UPDATE OF INITIAL STATEMENT OF REASONS
SUMMARY AND RESPONSE TO COMMENTS RECEIVED DURING THE INITIAL NOTICE PERIOD OF NOVEMBER 27, 2010, THROUGH JANUARY 11, 2011, INCLUSIVE.
The originally proposed text was made available for public comment for at least 45 days from November 27, 2010, through January 11, 2011. Three written comment letters were received during that period. A public hearing was held at 9:00 a.m. on January 11, 2011, at the California Department of Education (CDE). There were no comments made at the public hearing. Pursuant to California Government Code sections 11346.9(a)(3) and (a)(5), the CDE, on behalf of the SBE, has summarized and responded to the written comments as follows:
COLIN MILLER, CALIFORNIA CHARTER SCHOOLS ASSOCIATION (CCSA)

Comment A1: Section 11966.5(d). Mr. Miller states that there is a significant concern over the timelines established in the regulations for renewal appeals and the regulations must be amended to provide an opportunity for a school to reach the SBE prior to the end of the fiscal year. He proposes that the timeline for a county board of education to act be shortened from 90 to 60 days.

Accept: The CDE accepts the comment and amended the timeline for a county board to act on a petition for renewal to 60 days, with a provision that the timeline may be extended by an additional 30 days only by written mutual agreement.
Comment A2: Section 11966(a). Mr. Miller proposes the timeline for a charter school to submit a petition for renewal to the SBE be shortened from 60 to 30 days and 150 to 120 days and retaining the SBE’s discretion to act on a petition for charter renewal that is submitted past the required deadline in the proposed regulations.

Accept: The timelines are deleted because they are redundant of Education Code section 47605(j)(4).
Comment A3: Section 11966.6(d). Mr. Miller proposes the timeline for the SBE to act be shortened from 120 to 90 days.

Accept: The timelines are deleted because they are redundant of Education Code section 47605(j)(4).

Comment A4: Sections 11966.4(a) and (a)(2), 11966.5(b) and 11966.6(b): Mr. Miller requests that references to the “completeness” of a request for charter renewal be removed from the proposed regulations and be replaced with language regarding the “receipt” of materials by a governing board. He notes that this change will prevent unnecessary delays by a governing board that could repeatedly request more information from a charter school by deeming a petition “incomplete” and preventing the timeline “clock” from starting.

Accept: The CDE accepts the comment and revised the sections.

Comment A5: Section 11966.4(a)(2): Mr. Miller suggests that the review of a charter renewal petition be limited only to elements of the petition that must be revised due to changes in the law, or sections the petitioner has chosen to revise due to programmatic or operation changes. He states that this change will streamline the review process, assist the governing board in focusing on the school’s performance rather than the content of the written charter, and notes that because the governing board has already previously approved the charter elements of the charter petition that are not changing need not be reviewed.

Reject: Education Code section 47607(a)(2) states, “Renewals and material revisions of charters are governed by the standards and criteria in Section 47605, and shall include, but not be limited to, a reasonably comprehensive description of any new requirement of charter schools enacted into law after the charter was originally granted or last renewed.” Education Code section 47605 sets out the criteria for review of a charter petition, including the 16 required elements of a charter petition. It is the CDE’s opinion that Education Code section 47607 does not allow a limited review of a charter petition as suggested by Mr. Miller, but requires a governing board to evaluate charter renewal petitions under a two-prong analysis: (1) whether the charter school meets at least one of the charter renewal criteria under Education Code section 47607(b), and (2) whether the charter petition meets the standards as required by Education Code section 47605.
Comment A6: Section 11966.4(b)(1), 11966.5(c)(1), and 11966.6(c)(1): Mr. Miller suggests an amendment to add “along with future plans for improvement, if any,” to the end of these proposed sections. He states that this language will clarify that although a school may have had problems in the past, the authorizer should evaluate a school’s plans for improvement in the future when reviewing a charter renewal petition.

Accept: The CDE accepts the comment and revised the sections.

Comment A7: Section 11966.7: Mr. Miller suggests broadening the language in this proposed section to address all funding and accountability issues for “continuing” charter schools beyond just class size reduction funding. 

Reject: Mr. Miller’s suggestion to address all issues that impact charter schools that are deemed “new” or “continuing” by the CDE is an extremely complex matter that goes beyond the singular intent of proposed section 11966.7, which is to ensure class size reduction funding for charter schools that are deemed eligible under the proposed regulations.
SHERRY SKELLY GRIFFITH, ASSOCIATION OF CALIFORNIA SCHOOL ADMINISTRATORS (ACSA)

Comment B1: Section 11967.5.1: Ms. Griffith states the language in this section should be applied at the county and district board level as well as the SBE level, and requests that the same language be repeated under proposed sections 11966.4 and 11966.5. 
Accept: The CDE accepts the comment and revised section 11967.5.1.

Comment B2: Section 11966.4(c): Ms. Griffith states the proposed section exceeds the authority of the SBE in requiring for automatic renewal if a local governing board fails to act within 60 days, and cites case law that reinforces that the statute is directory and not mandatory (e.g., Shapiro et al v. Los Angeles Unified School District, Case No. BS 121469 citing Board of Education Sacramento City Unified School District v. Sacramento County Board of Education (2001) 85 Cal.App.4th 1321, 1329). Ms. Griffith requests the automatic renewal language be removed from the proposed regulations.

Reject: Education Code section 47605(b) expressly requires the governing board of the school district to “either grant or deny the charter.” Education Code section 47605(b) further requires local district governing boards to make written factual findings as a condition of denying a petition for the establishment and/or renewal of a charter school. In the absence of such written factual findings, the governing board is prohibited from denying the charter. Because the governing board must either grant or deny the charter, the absence of a decision to deny is thus interpreted as the only remaining option available to the governing board granting the charter. This is in stark contrast to the permissive language governing the actions of county boards of education and the SBE. In these instances the county boards of education and the SBE are not directed to act, and in fact, inactions by county boards of education and the SBE are specifically contemplated by Education Code section 47605(j)(4). The difference in these statutory requirements are consistent with intent of the charter schools Act which seeks to make charter schools an integral part of California’s educational system, and the emphasis on local authorization (see for example Education Code sections 47605.8(b) and 47605(k)(3)).

The intent of the Legislature in requiring the local governing board to make a written factual finding un oirder to deny a petition is also evidenced by looking at revisions to Education Code section 47605(b) since its original adoption in 1992. Originally the language was permissive, allowing a district to grant a petition if it met the stated criteria. In 1993 (AB 544), the Legislature emphasized the intent to encourage the establishment of charter schools by local entities including parents, teachers, and community members. By including this intent in the language of Education Code section 47605(b) the amendment establishing a presumption of approval by the governing board is well grounded.

In no way do these regulations limit a local governing board’s capacity or authority ot make a determination based on their evaluation of a petition. These regulations make clear the legislature’s intent to presume approval of charter schools unless the local governing board makes a written factual finding to the contrary.
STEPHANIE MEDRANO FARLAND, CALIFORNIA SCHOOL BOARDS ASSOCIATION (CSBA)
Comment C1: Section 11967.5.1: Ms. Farland states the “criteria for renewal should be consistent at every level of the renewal process.” She requests that the same language in section 11967.5.1 regarding the criteria used by the State Board in determining whether a charter school meets the requirements for renewal be repeated in proposed sections 11966.4 and 11966.5 to apply to district and county boards.

Accept: The CDE accepts the comment and amended section 11967.5.1.

Comment C2: Section 11966.4(c): Ms. Farland also requests the automatic renewal language be removed from the proposed regulations. She states that the governing statute does not call for automatic renewal if the governing board fails to act within a certain time and the proposed language goes beyond the scope of the State Board. Ms. Farland cites case law to support this claim (Shapiro et al v. Los Angeles Unified School District, Case No. BS 121469 citing Board of Education Sacramento City Unified School District v. Sacramento County Board of Education (2001) 85 Cal.App.4th 1321, 1329).
Reject: See response to Comment B2.
After the 45-day comment period, the following changes were made to the proposed text of the regulations and sent out for a 15-Day comment period.

SECTION 11966.4:

Subdivision (a) is amended to provide greater clarity regarding the timeline for review of a charter renewal petition. The revised language makes clear that the timeline is initiated upon receipt of the renewal petition, and removes reference to the “completeness” of a renewal petition here and throughout the revised regulations. This is necessary to avoid disagreement between a charter school and district governing board about a renewal petition’s “completeness.”

Subdivision (b)(1) is amended to require district governing boards to also consider a charter school’s future plans for improvement if the charter school has presented such plans to the district governing board. This is necessary to clarify that although a charter school may have had a negative finding or occurrence in its past charter term, a charter school may have a corrective action plan for improvement in the future, which the district governing board shall review when completing its comprehensive review of the school’s petition for renewal.

Subdivision (c) is amended to clarify that the 60-day timeline is initiated upon the district governing board’s receipt of the petition for renewal. This is necessary to provide greater clarity and certainty for charter schools and governing boards about the timeline because it is easier to determine the date of the governing board’s receipt of a petition for renewal (i.e., date stamp, etc.) than to determine the submission date by the charter school.

Subdivision (c)(1) is amended to clarify that the governing board is the “district governing board.” This amendment also clarifies that the 30-day extension may only be granted by written mutual agreement and no other method of agreement.

SECTION 11966.5:

Subdivision (a) is amended to provide clarity about the action taken by the governing board, which is to adopt written factual findings and take action to deny the renewal. The revised language more closely aligns with board action. The subdivision is also amended to clarify that the 30-day extension may only be granted by written mutual agreement and no other method of agreement.

Subdivision (b) is amended to provide greater clarity regarding the timeline for review of a charter renewal petition. The revised language makes clear that the timeline is initiated upon receipt of the renewal petition, and removes reference to the “completeness” of a renewal petition. This is necessary to avoid disagreement between a charter school and county board of education about a renewal petition’s “completeness.”

Subdivision (b)(2) is amended to remove reference to the “completeness” of a renewal petition to avoid disagreement between a charter school and a county board of education about a renewal petition’s “completeness.” The subdivision also adds makes clear that the copy of charter petition that shall be submitted by the charter school is its renewal charter petition.

Subdivision (c)(1) is amended to require county boards of education to also consider a charter school’s future plans for improvement if the charter school has presented such plans to the board. This is necessary to clarify that although a charter school may have had a negative finding or occurrence in its past charter term, a charter school may have a corrective action plan for improvement in the future, which the county board of education shall review when completing its comprehensive review of the school’s petition for renewal.

Subdivision (d) is amended to clarify that the timeline is initiated upon the county board of education’s receipt of the petition for renewal. This is necessary to provide greater clarity and certainty for charter schools and governing boards about the timeline because it is easier to determine the date of the governing board’s receipt of a petition for renewal (i.e., date stamp, etc.) than to determine the submission date by the charter school. The subdivision is also amended to shorten the timeline from 90 to 60 days for the county board of education’s review, with the option to extend this date by an additional 30 days. This timeline and option for extension aligns with existing regulations in the California Code of Regulations, Title 5, section 11967(d), which give the county board of education 60 days to review an initial petition for the establishment of a charter school. This amendment is necessary to ensure an expedient review of a charter renewal petition, provide an improved chance that any renewal petition will be resolved by the end of the school year, allow parents, students, and schools to know the fate of their school before the end of the school year, and to conform with existing regulations.
Subdivision (e) is added to clarify existing statute under Education Code Section 47607, which governs the renewal of a charter school, and Education Code Section 47605.6, which governs the establishment of a countywide charter school. This subdivision makes clear that if a countywide charter school’s petition for renewal is denied by its authorizer (a county board of education), the school has no right to appeal the denial to the SBE. This is consistent with Education Code Section 47605.6(k), which states, “If a county board of education denies a petition, the petitioner may not elect to submit the petition for the establishment of a charter school to the State Board of Education.” The new subdivision conforms to existing statute by not allowing the SBE to become the authorizer of a countywide charter school upon establishment, nor upon renewal.
SECTION 11966.6:

The title of Section 11966.6 is amended to read: § 11966.6. Charter Petitions That Have Not Been Renewed Locally – Submission to State Board of Education (SBE).
The word “locally” was added to clarify that charter renewal petitions submitted to the SBE for consideration are those that were not approved at the local level.
Subdivision (a) is amended to allow the SBE to consider a petition for renewal at any time. This is necessary to avoid confusing timelines and allowing for the administrative procedures in having the SBE consider an action item. Additionally, such timelines would only serve to confuse petitioners, as Education Code section 47605(j)(4) already allows for an end to the administrative process.
Subdivision (b) is amended to clarify that the timeline is initiated upon the SBE’s receipt of the petition for renewal. This is necessary to provide greater clarity and certainty for charter schools and the SBE about the timeline because it is easier to determine the date of the SBE’s receipt of a petition for renewal (i.e., date stamp, etc.) than to determine the submission date by the charter school.

Subdivision (b)(2) is amended to remove reference to the “completeness” of a renewal petition to avoid disagreement between a charter school and the SBE about a renewal petition’s “completeness.” The subdivision also adds makes clear that the copy of charter petition that shall be submitted by the charter school is its renewal charter petition.

Subdivision (b)(3) is amended to remove reference to the 120-day timeline because the reference is unnecessary and the amendment conforms with the revised timelines in proposed Section 11966.6(a).

Subdivision (c)(1) is amended to require the SBE to also consider a charter school’s future plans for improvement if the charter school has presented such plans to the board. This is necessary to clarify that although a charter school may have had a negative finding or occurrence in its past charter term, a charter school may have a corrective action plan for improvement in the future, which the SBE shall review when completing its comprehensive review of the school’s petition for renewal.

Subdivision (d) is deleted to provide the SBE with maximum flexibility in scheduling and hearing charter renewal petitions. Additionally, such timelines would only serve to confuse petitioners, as Education Code section 47605(j)(4) already allows for an end to the administrative process.
SECTION 11967.5.1 is amended to read:

§ 11967.5.1. Criteria for the Review and Approval of Charter School Petitions and Charter School Renewal Petitions by District Governing Boards, County Boards of Education, and the State Board of Education (SBE).

The title of this section is amended to clarify that the regulations apply to the review of charter renewal petitions as well as initial charter petitions, and the section applies to the review of charter petitions and renewal petitions by district governing boards and county boards of education as well as the SBE. This is necessary to clarify that the existing regulations, which govern the review of a charter petition as required by Education Code section 47605, also extend to the review of charter renewal petitions as required by Education Code section 47607. Further, the amendment applies the criteria specified in the existing regulations to the review of charter petitions by district governing boards and county boards of education to ensure the criteria for approval of a charter petition (initial and renewal) are the same at every level of review, from the local level up to and including the SBE. This is necessary to ensure the consistency of the review process and provide greater clarity and guidance for district governing boards and county boards of education.

SECTIONS 11967.5.1(a), (b)(1), (b)(2), (c)(1), (c)(2), (d), (f), (f)(1)(C), (f)(9)(C), (f)(13)(C), and (f)(14)(C): 

These subdivisions include conforming amendments that are necessary to apply section 11967.5.1 to district governing boards and county boards of education by removing reference to the SBE, as applicable, and other minor, technical amendments.

SUMMARY AND RESPONSE TO COMMENTS RECEIVED DURING THE 15-DAY COMMENT PERIOD OF MARCH 12, 2011, THROUGH MARCH 28, 2011, INCLUSIVE.
JAN ISENBERG, LOS ANGELES COUNTY OFFICE OF EDUCATION

Comment A1: Sections 11966.4(a) and 11966.5(b): Ms. Isenberg states that the language “received when submitted” is confusing because the two actions do not necessarily occur at the same time. She states that it is possible for a document submitted by US or electronic mail to never be received and/or received several days subsequent to submission. Ms. Isenberg suggests revisions to this language.
Accept: The CDE revised sections 11966.4(a) and 11966.5(b) to provide the clarity requested.

Comment A2: Section 11966.5(a): Ms. Isenberg states that the phrase “a petition for renewal” does not preclude a charter from submitting to the county board a petition that is different from the one submitted to the school district.

Accept: No response required. This comment does not pertain to the changes proposed during the 15-day comment period.

Comment A3: Section 11966.5(b): Ms. Isenberg suggests minor changes to the language to add clarity.

Response: No response required. This comment does not pertain to the changes proposed during the 15-day comment period.

Comment A4: Section 11966.5(b)(2): Ms. Isenberg indicates that the phrase “how the charter school has met” refers to past practice by the school as an entity and does not comply with the requirement that charter petitions reflect changes to law that have occurred since the school was last authorized.

Response: No response required. This comment does not pertain to the changes proposed during the 15-day comment period.

Comment A5: Section 11966.5(d): Ms. Isenberg states that 60 days is insufficient time to review a petition.

Reject: This timeline and option for extension aligns with existing statute (Education Code section 47605(b)) as well as existing regulations, section 11967(d), which gives the county board of education 60 days to review an initial petition, on appeal from a local board, for the establishment of a charter school. This amendment is necessary to ensure an expedient review of a charter renewal petition, provide an improved chance that any renewal petition will be resolved by the end of the school year, allow parents, students, and schools to know the fate of their school before the end of the school year, and to conform with existing regulations.

Comment A6: Section 11966.5(d): Ms. Isenberg states that there is a need for regulatory and statutory language to clarify that a renewal petition for a countywide charter school is reviewed under the same criteria as it was originally reviewed and authorized.

Accept in part/Reject in part: The CDE revised section 11966.5(c)(2) to incorporate the proposed changes. The CDE cannot make changes to the Education Code.
STEPHANIE MEDRANO FARLAND, CALIFORNIA SCHOOL BOARDS ASSOCIATION (CSBA)
Comment B1: Section 11967.5.1: Ms. Farland states that during the 45-day comment period, she recommended that the language in section 11967.5.1, the criteria for SBE approval of a charter, be repeated in the renewal regulations to ensure that the renewal process is consistent at every level. However, the current proposed language in section 11967.5.1, is not limited to the renewal process, and is instead, also applied to the initial approval of petitions. She requests that the current language proposed in section 11967.5.1 be clarified to limit the application of these criteria to the charter renewal process, only.
Accept: The CDE agrees that the initial charter approval process is not within the scope of these renewal regulations. The CDE will remove language pertaining to initial charter approval from section 11967.5.1.

Comment B2: Section 11966.4(c): Ms. Farland also requests the automatic renewal language be removed from the proposed regulations. She states that the governing statute does not call for automatic renewal if the governing board fails to act within a certain time and the proposed language goes beyond the scope of the State Board. Ms. Farland cites case law to support this claim (Shapiro et al v. Los Angeles Unified School District, Case No. BS121469 citing Board of Education Sacramento City Unified School District v. Sacramento County Board of Education (2001) 85 Cal.App.4th 1321, 1329).
Response: No response required. This comment does not pertain to the changes proposed during the 15-day comment period.

COLIN MILLER, CALIFORNIA CHARTER SCHOOLS ASSOCIATION (CCSA)
Comment C1: Section 11966.6: Mr. Miller states that he continues to be concerned that the timelines established in the regulations for renewal appeals takes too long. He appreciates the prior revisions made to address his concerns with the timelines. However, he states that the complete elimination of any timeline for the CDE or the SBE to consider or act on renewal appeals makes the local timelines less effective. He recommends that the regulations be revised to assure that the SBE consider any renewal appeal no later than 90 days after the request for the appeal has been received.
Reject:  Because the SBE does meet as often as local boards meet, the SBE should not be compelled to take action within a given timeline. In addition, the SBE reserves the right to act or not act upon a petition. Further, it is current practice at the CDE that charter petitions received are acted upon immediately. Per a request by SBE Board President Michael Kirst, the CDE will begin to track and report to the SBE, the dates a petition is received and subsequently acted upon by the SBE. Additionally, such timelines would only serve to confuse petitioners, as Education Code section 47605(j)(4) already allows for an end to the administrative process.
Comment C2: Section 11967.5.1: Mr. Miller states that section 11967.5.1, the criteria for SBE approval of charter petitions, was enacted for the explicit purpose of SBE review, and was not initially contemplated to apply to district and county boards. He states that school district and county boards have been authorizing charter schools for years without any state imposed conditions or criteria guiding that process. Mr. Miller states that there is no basis in law or any compelling reason at this time, to undermine local discretion and authority to impose SBE criteria on local authorizers. He states that local board who wish to apply SBE criteria may already do so at their discretion. Mr. Miller recommends deleting any reference to district and county boards in section 11967.5.1.

Accept: The CDE agrees that the initial charter approval process is not within the scope of these renewal regulations. The CDE will remove the SBE’s criteria for the review and approval of charter school petitions from application to district and county boards of education. In addition, in order to preserve consistency in charter petition review, at both initial submission and renewal, the CDE will also remove language proposing SBE criteria for the review and approval of renewal petitions to be applicable to district and county boards of education. The CDE will provide language to ensure section 11967.5.1 pertains only to the SBE.
LAURA PRESTON, ASSOCIATION OF CALIFORNIA SCHOOL ADMINISTRATORS

Comment D1: Section 11967.5.1: Ms. Preston states that some of the language inserted into the renewal process has also been inserted into the criteria to be used for the initial approval of petitions. She believes this is beyond the scope of the regulations, however, ACSA does believe renewal should be consistent at every level.
Accept:  The CDE agrees that the initial charter approval process is not within the scope of these renewal regulations. The CDE will remove language pertaining to initial charter approval from section 11967.5.1.

Comment D2: Section 11966.4(c): Ms. Preston states the proposed language exceeds the authority of the SBE in requiring for automatic renewal if a local governing board fails to act within 60 days. Ms. Preston requests the automatic renewal language be removed from the proposed regulations.

Response: No response required. This comment does not pertain to the changes proposed during the 15-day comment period.

ERIC PREMACK, CHARTER SCHOOLS DEVELOPMENT CENTER

Comment E1: Section 11967.5.1. Mr. Premack states that the amendments in the 15-day notice regulations constitute a huge change not just to the immediate topic of charter renewal, but reach far beyond this topic to the original granting and review of charters at the local level by local agencies. Mr. Premack suggests deleting the words “district governing boards, county boards of education, and” of the draft and returning the references to the SBE in the remainder of this section.

Response: No response required. Comment was received one day past the closing of the comment period. 
After the 15-day comment period, the following changes were made to the proposed text of the regulations and sent out for a SECOND 15-Day comment period.

General changes to regulations include replacing “board” with “SBE” throughout the regulations based on comments received during the 15-day comment period. 

SECTION 11966.4

Subdivision (a) is revised to provide the clarity requested by a commenter during the 15-day public comment period.

Subdivision (b)(2) is revised to provide clarity by more closely aligning with the language of Education Code Section 47605. 

Subdivision (c) is revised to provide clarity about when a petition is received pursuant to Education Code Section 47605. 

SECTION 11966.5

Subdivision (a) is revised to provide clarity by more closely aligning with the language of Education Code Section 47605.

Subdivisions (b), (b)(2) and (c)(2) are revised to provide the clarity requested by a commenter during the 15-day public comment period.

SECTION 11966.6

Subdivision (b)(3) is revised to provide clarity by more closely aligning with the language of Education Code Section 47605.

SECTION 11967.5.1 is amended to remove language pertaining to initial charter approval based on comments received.  

Subdivision (b)(3) is amended for clarity.

Subdivision (f)(15) is amended for clarity.
ALTERNATIVES DETERMINATION

The SBE has determined that no alternative would be more effective in carrying out the purpose for which the regulation is proposed or would be as effective and less burdensome to affected private persons that the proposed regulation.
LOCAL MANDATE DETERMINATION 

The proposed regulations do not impose any mandate on local agencies or school districts.
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· The State Board of Education has illustrated changes to the original text in the following manner: text originally proposed to be added is underlined; text proposed to be deleted is displayed in strikeout. 
· The 15-day text proposed to be added is in “bold underline,” deleted text is displayed in “bold strikeout.”
· The second 15-day text proposed to be added is in “bold double underline;” text proposed to be deleted is displayed in “bold double strikethrough.”
Title 5. EDUCATION

Division 1. California Department of Education

Chapter 11. Special Programs

Subchapter 19. Charter Schools

Article 2. General Provisions

§11966.4. Submission of a Charter School Renewal Petition to the Governing Board of a School District.

(a) A petition for renewal submitted pursuant to Education Code section 47607 shall be considered received when submitted to by the district governing board upon receipt of the petition with include both of the following and shall be considered complete for action by the governing board of the school district upon receipt by the district of all of the requirements set forth in this subdivision:

(1) Documentation that the charter school meets at least one of the criteria specified in Education Code section 47607(b).


(2) A complete copy of the renewal charter petition including a reasonably comprehensive description of how the charter school has met all new charter school requirements enacted into law after the charter was originally granted or last renewed.


(A) The signature requirement set forth in Education Code section 47605(a) is not applicable to a petition for renewal.


(b)(1) When considering a petition for renewal, the district governing board shall consider the past performance of the school’s academics, finances, and operation in evaluating the likelihood of future success, along with future plans for improvement if any.


(2) The district governing board may deny a petition for renewal of a charter school only if the district governing board makes written factual findings, specific to the particular petition, setting forth specific facts to support one or more of the grounds for denial set forth in Education Code section 47605(b) or facts to support a failure to meet one of the criteria set forth in Education Code section 47607(b).

(c) If within 60 days of a district governing board’s its receipt of a petition for renewal, the a district a governing board fails to make has not made a written factual findings as mandated by Education Code section 47605(b) to why the charter school is not renewed within 60 days of a charter school’s submission of a complete petition for renewal, the renewal petition absence of written factual findings shall be deemed approved for the purposes of this section an approval of the petition for renewal.


(1) The district governing board and charter petitioner may extend this date by an additional 30 days only by written mutual agreement.
NOTE: Authority cited: Section 33031, Education Code. Reference: Sections 47605 and 47607, Education Code.

§ 11966.5. Charter Petitions That Have Not Been Renewed – Submission to County Board of Education.

(a) When the governing board of a school district denies a charter school’s petition for renewal, the charter school may submit a petition for renewal to the county board of education not later than 30 calendar days after the district governing board adopts makes makes its written factual findings and takes action to deny the renewal. The county board of education and the charter petitioner may extend this date by an additional 30 days only by written mutual agreement. A petition for renewal not submitted to the county board of education within the 30 days or the alternative written timeline mutually agreed to this time shall be considered denied with no further options for administrative appeal. 


(b) A petition for renewal, whether submitted to the county board of education as the chartering authority or on appeal from denial of the renewal petition by the local governing board, shall include all of the following and shall be considered received when submitted to complete for action by the county board of education upon receipt of the petition with upon receipt by the county of all of the requirements set forth in this subdivision.


(1) Documentation that the charter school met meets at least one of the criteria specified in Education Code section 47607(b).


(2) A complete copy of the renewal charter petition, as denied by the local board, including a reasonably comprehensive description of how the charter school has met all new charter school requirements enacted into law after the charter was originally granted or last renewed.


(A) The signature requirement set forth in Education Code section 47605(a) is not applicable to a petition for renewal.


(3) When applicable, a copy of the governing board’s denial and supporting written factual findings, if available.


(4) A description of any changes to the renewal petition necessary to reflect the county board of education as the chartering entity.


(c)(1) When considering a petition for renewal, the county board of education shall consider the past performance of the school’s academics, finances, and operation in evaluating the likelihood of future success, along with future plans for improvement, if any.


(2) The county board of education may deny a petition for renewal of a charter school only if the county board of education makes written factual findings, specific to the particular petition, setting forth specific facts to support one or more of the grounds for denial set forth, as applicable, in Education Code sections 47605(b) and 47605.6(b), or failure to meet one of the criteria set forth in Education Code section 47607(b).

(d) If within 60 days of a county board of education’s receipt of a petition for renewal the county board of education does not grant or deny the petition for the renewal of a charter school within 90 calendar days of the charter school’s submission of a complete petition pursuant to this section, the charter school may submit a petition for renewal to the State Board of Education (SBE). The county board of education and charter petitioner may extend this date by an additional 30 days only by written mutual agreement.


(e) If a county board of education denies a petition for renewal of a countywide charter school established under Education Code section 47605.6, the petitioner may not elect to submit the petition for renewal of the countywide charter school to the SBE.
NOTE: Authority cited: Sections 33031 and 47605, Education Code. Reference: Sections 47605, 47605.6, 47607 and 47607.5, Education Code.
§ 11966.6. Charter Petitions That Have Not Been Renewed Locally – Submission to State Board of Education (SBE).

(a) When the county board of education denies or takes no action on a charter school’s petition for renewal, the charter school may submit a petition for renewal to the SBE not later than 60 calendar days after the county board of education’s denial, or  150 calendar days after the charter school’s submission of a complete petition pursuant to section 11966.5(b). Any petition received by the SBE more than 60 days after the county board of education’s denial, or more than 150 days after the charter schools’ submission of a complete petition pursuant to section 11966.5(b) shall not be acted upon by the SBE.

(b) A petition for renewal shall include all of the following and shall be considered received when submitted to complete for action upon receipt by the SBE with of all of the requirements set forth in this subdivision.


(1) Documentation that the charter school met at least one of the criteria specified in Education Code section 47607(b).


(2) A complete copy of the renewal charter petition, as denied, including a reasonably comprehensive description of how the charter school has met all new charter school requirements enacted into law after the charter was originally granted or last renewed.


(A) The signature requirement set forth in Education Code section 47605(a) is not applicable to a petition for renewal.


(3) A copy of the district governing board’s written factual findings denying the petition for renewal, and evidence of the and county governing board’s denial or, if the county board of education failed to act, evidence that the timeline set forth in section 11966.5(d) has expired. expiration of the 120 day timeline in section 11966.5(d) and supporting written factual findings, if available.


(4) A description of any changes to the renewal petition necessary to reflect the SBE as the chartering entity.

(c)(1) When considering a petition for renewal, the SBE shall consider the past performance of the school’s academics, finances, and operation in evaluating the likelihood of future success, along with future plans for improvement, if any.


(2) The SBE may deny a petition for renewal of a charter school only if the SBE makes written factual findings, specific to the particular petition, setting forth specific facts to support one or more of the grounds for denial set forth in Education Code section 47605(b) or failure to meet one of the criteria set forth in Education Code section 47607(b).

(d) Within 120 days of receiving a petition for renewal complete petition package, the SBE shall consider an action item to grant or deny the charter petition. This date may be extended by an additional 30 days if the SBE and the petitioner(s) agree to the extension.

NOTE: Authority cited: Sections 33031 and 47605, Education Code. Reference: Sections 47605, 47607 and 47607.5, Education Code. 
§ 11966.7. Categorical Funding for Charter Schools Renewed by a Different Authorizer.

(a)  A charter school whose charter is not renewed by the chartering authority but is subsequently approved on appeal by the county office of education or the SBE, and a charter school initially approved by the SBE on appeal and subsequently renewed by the district that previously had denied the charter, shall continue to be eligible for class size reduction funds provided that the charter school had applied for class size reduction funds in 2008-09 either directly or through its authorizer.


(1)  A charter school that applied through its authorizer in 2008-09 shall, for purposes of Education Code section 52124.3, continue to be eligible for funding through its authorizer for the same number of classes for which its authorizer applied for funding on its behalf in 2008-09 and all subsequent years during which the school was operational. In order to receive funding, a charter school must provide timely reports of actual enrollment in each participating class, pursuant to sections 52124 and 52126, to its 2008-09 authorizer. 


(2)  A charter school that is eligible for funding pursuant to this subdivision shall not be eligible for class size reduction funding pursuant to section 42606.


(3)  This subdivision shall be in effect July 1, 2010, through fiscal year 2011-12 or until such time as section 52124.3 is no longer in effect. 

NOTE: Authority cited: Section 33031, Education Code. Reference: Sections 42605, 42606 and 52124.3, Education Code.
§ 11967.5.1. Criteria for the Review and Approval of Charter School Petitions and Charter School Renewal Petitions by District Governing Boards, County Boards of Education, and the State Board of Education (SBE).


(a) For purposes of Education Code section 47605(b), a charter petition shall be "consistent with sound educational practice" if, in the State Board of Education’s board’s SBE’s judgment, it is likely to be of educational benefit to pupils who attend. A charter school need not be designed or intended to meet the educational needs of every student who might possibly seek to enroll in order for the charter to be granted by the State Board of Education SBE.


(b) For purposes of Education Code section 47605(b)(1), a charter petition shall be "an unsound educational program" if it is either any of the following:


(1) A program that involves activities that the board State Board of Education SBE determines would present the likelihood of physical, educational, or psychological harm to the affected pupils.


(2) A program that the board State Board of Education SBE determines not to be likely to be of educational benefit to the pupils who attend.


(3) If the petition is for renewal of a charter school, and either the charter school has not met the standards for renewal pursuant to Education Code section 47607(b), as applicable, or the charter school has not met the measurable pupil outcomes as described in its charter.

(c) For purposes of Education Code section 47605(b)(2), the State Board of Education SBE shall take the following factors into consideration in determining whether charter petitioners are "demonstrably unlikely to successfully implement the program."


(1) If the petitioners have a past history of involvement in charter schools or other education agencies (public or private), the history is one that the board State Board of Education SBE regards as unsuccessful, e.g., the petitioners have been associated with a charter school of which the charter has been revoked or a private school that has ceased operation for reasons within the petitioners' control.


(2) The petitioners are unfamiliar in the board’s State Board of Education’s SBE judgment with the content of the petition or the requirements of law that would apply to the proposed charter school.


(3) The petitioners have presented an unrealistic financial and operational plan for the proposed charter school. An unrealistic financial and operational plan is one to which any or all of the following applies:


(A) In the area of administrative services, the charter or supporting documents do not adequately:


1. Describe the structure for providing administrative services, including, at a minimum, personnel transactions, accounting, and payroll that reflects an understanding of school business practices and expertise to carry out the necessary administrative services, or a reasonable plan and time line to develop and assemble such practices and expertise.


2. For any contract services, describe criteria for the selection of a contractor or contractors that demonstrate necessary expertise and the procedure for selection of the contractor or contractors.


(B) In the area of financial administration, the charter or supporting documents do not adequately:


1. Include, at a minimum, the first-year operational budget, start-up costs, and cash flow, and financial projections for the first three years.


2. Include in the operational budget reasonable estimates of all anticipated revenues and expenditures necessary to operate the school, including, but not limited to, special education, based, when possible, on historical data from schools or school districts of similar type, size, and location.


3. Include budget notes that clearly describe assumptions on revenue estimates, including, but not limited to, the basis for average daily attendance estimates and staffing levels.


4. Present a budget that in its totality appears viable and over a period of no less than two years of operations provides for the amassing of a reserve equivalent to that required by law for a school district of similar size to the proposed charter school.


5. Demonstrate an understanding of the timing of the receipt of various revenues and their relative relationship to timing of expenditures that are within reasonable parameters, based, when possible, on historical data from schools or school districts of similar type, size, and location.


(C) In the area of insurance, the charter and supporting documents do not adequately provide for the acquisition of and budgeting for general liability, workers compensations, and other necessary insurance of the type and in the amounts required for an enterprise of similar purpose and circumstance.


(D) In the area of facilities, the charter and supporting documents do not adequately:


1. Describe the types and potential location of facilities needed to operate the size and scope of educational program proposed in the charter.


2. In the event a specific facility has not been secured, provide evidence of the type and projected cost of the facilities that may be available in the location of the proposed charter school.


3. Reflect reasonable costs for the acquisition or leasing of facilities to house the charter school, taking into account the facilities the charter school may be allocated under the provisions of Education Code section 47614.


(4) The petitioners personally lack the necessary background in the following areas critical to the charter school's success, and the petitioners do not have a plan to secure the services of individuals who have the necessary background in these areas:


(A) Curriculum, instruction, and assessment.


(B) Finance and business management.


(d) For purposes of Education Code section 47605(b)(3), a charter petition that "does not contain the number of signatures required by subdivision (a)" of Education Code section 47605 shall be a petition that did not contain the requisite number of signatures at the time of the its submission of the original charter to a school district governing board pursuant to Education Code section 47605(a). The board State Board of Education SBE shall not disregard signatures that may be purported to have been withdrawn or to have been determined to be invalid after the petition was denied by the school district. The signature requirement set forth in Education Code section 47605(a) is not applicable to a petition for renewal.

(e) For purposes of Education Code section 47605(b)(4), a charter petition that "does not contain an affirmation of each of the conditions described in subdivision (d)" of Education Code section 47605 shall be a petition that fails to include a clear, unequivocal affirmation of each such condition, not a general statement of intention to comply. Neither the charter nor any of the supporting documents shall include any evidence that the charter will fail to comply with the conditions described in Education Code section 47605(d).


(f) For purposes of Education Code section 47605(b)(5), the board State Board of Education SBE shall take the following factors into consideration in determining whether a charter petition does not contain a "reasonably comprehensive" description of each of the specified elements. In addition to the contents of the charter document for a petition for renewal, the board shall also consider the actual performance of the charter school on each of the elements in this section.


(1) The description of the educational program of the school, as required by Education Code section 47605(b)(5)(A), at a minimum:


(A) Indicates the proposed charter school's target student population, including, at a minimum, grade levels, approximate numbers of pupils, and specific educational interests, backgrounds, or challenges.


(B) Specifies a clear, concise school mission statement with which all elements and programs of the school are in alignment and which conveys the petitioners' definition of an "educated person in the 21st century, belief of how learning best occurs, and a goals consistent with enabling pupils to become or remain self-motivated, competent, and lifelong learners.


(C) Includes a framework for instructional design that is aligned with the needs of the pupils that the charter school has identified as its target student population.


(D) Indicates the basic learning environment or environments (e.g., site-based matriculation, independent study, community-based education, or technology-based education).


(E) Indicates the instructional approach or approaches the charter school will utilize, including, but not limited to, the curriculum and teaching methods (or a process for developing the curriculum and teaching methods) that will enable the school's pupils to master the content standards for the four core curriculum areas adopted by the State Board of Education SBE pursuant to Education Code section 60605 and to achieve the objectives specified in the charter.


(F) Indicates how the charter school will identify and respond to the needs of pupils who are not achieving at or above expected levels.


(G) Indicates how the charter school will meet the needs of students with disabilities, English learners, students achieving substantially above or below grade level expectations, and other special student populations.


(H) Specifies the charter school's special education plan, including, but not limited to, the means by which the charter school will comply with the provisions of Education Code section 47641, the process to be used to identify students who qualify for special education programs and services, how the school will provide or access special education programs and services, the school's understanding of its responsibilities under law for special education pupils, and how the school intends to meet those responsibilities.


(2) Measurable pupil outcomes, as required by Education Code section 47605(b)(5)(B), at a minimum:


(A) Specify skills, knowledge, and attitudes that reflect the school's educational objectives and can be assessed, at a minimum, by objective means that are frequent and sufficiently detailed enough to determine whether pupils are making satisfactory progress. It is intended that the frequency of objective means of measuring pupil outcomes vary according to such factors as grade level, subject matter, the outcome of previous objective measurements, and information that may be collected from anecdotal sources. To be sufficiently detailed, objective means of measuring pupil outcomes must be capable of being used readily to evaluate the effectiveness of and to modify instruction for individual students and for groups of students.


(B) Include the school's Academic Performance Index growth target, if applicable.


(3) The method by which pupil progress is to be measured, as required by Education Code section 47605(b)(5)(C), at a minimum:


(A) Utilizes a variety of assessment tools that are appropriate to the skills, knowledge, or attitudes being assessed, including, at a minimum, tools that employ objective means of assessment consistent with paragraph (2)(A) of subdivision (f) of this section.


(B) Includes the annual assessment results from the Statewide Testing and Reporting (STAR) program.


(C) Outlines a plan for collecting, analyzing, and reporting data on pupil achievement to school staff and to pupils' parents and guardians, and for utilizing the data continuously to monitor and improve the charter school's educational program.


(4) The governance structure of the school, including, but not limited to, the process to be followed by the school to ensure parental involvement in supporting the school's effort on behalf of the school's pupils, as required by Education Code section 47605(b)(5)(D), at a minimum:


(A) Includes evidence of the charter school's incorporation as a non-profit public benefit corporation, if applicable.


(B) Includes evidence that the organizational and technical designs of the governance structure reflect a seriousness of purpose necessary to ensure that:


1. The charter school will become and remain a viable enterprise.


2. There will be active and effective representation of interested parties, including, but not limited to parents (guardians).


3. The educational program will be successful.


(5) The qualifications to be met by individuals to be employed by the school, as required by Education Code section 47605(b)(5)(E), at a minimum:


(A) Identify general qualifications for the various categories of employees the school anticipates (e.g., administrative, instructional, instructional support, non-instructional support). The qualifications shall be sufficient to ensure the health, and safety of the school's faculty, staff, and pupils.


(B) Identify those positions that the charter school regards as key in each category and specify the additional qualifications expected of individuals assigned to those positions.


(C) Specify that the all requirements for employment set forth in applicable provisions of law will be met, including, but not limited to credentials as necessary.


(6) The procedures that the school will follow to ensure the health and safety of pupils and staff, as required by Education Code section 47605(b)(5)(F), at a minimum:


(A) Require that each employee of the school furnish the school with a criminal record summary as described in Education Code section 44237.


(B) Include the examination of faculty and staff for tuberculosis as described in Education Code section 49406.


(C) Require immunization of pupils as a condition of school attendance to the same extent as would apply if the pupils attended a non-charter public school.


(D) Provide for the screening of pupils' vision and hearing and the screening of pupils for scoliosis to the same extent as would be required if the pupils attended a non-charter public school.


(7) Recognizing the limitations on admissions to charter schools imposed by Education Code section 47605(d), the means by which the school will achieve a racial and ethnic balance among its pupils that is reflective of the general population residing within the territorial jurisdiction of the school district to which the charter petition is submitted, as required by Education Code section 47605(b)(5)(G), shall be presumed to have been met, absent specific information to the contrary.


(8) To the extent admission requirements are included in keeping with Education Code section 47605(b)(5)(H), the requirements shall be in compliance with the requirements of Education Code section 47605(d) and any other applicable provision of law.


(9) The manner in which annual, independent, financial audits shall be conducted, which shall employ generally accepted accounting principles, and the manner in which audit exceptions and deficiencies shall be resolved to the satisfaction of the chartering authority, as required by Education Code section 47605(b)(5)(I), at a minimum:


(A) Specify who is responsible for contracting and overseeing the independent audit.


(B) Specify that the auditor will have experience in education finance.


(C) Outline the process of providing audit reports to the board State Board of Education SBE, California Department of Education, or other agency as the board State Board of Education SBE may direct, and specifying the time line in which audit exceptions will typically be addressed.


(D) Indicate the process that the charter school will follow to address any audit findings and/or resolve any audit exceptions.


(10) The procedures by which pupils can be suspended or expelled, as required by Education Code section 47605(b)(5)(J), at a minimum:


(A) Identify a preliminary list, subject to later revision pursuant to subparagraph (E), of the offenses for which students in the charter school must (where non-discretionary) and may (where discretionary) be suspended and, separately, the offenses for which students in the charter school must (where non-discretionary) or may (where discretionary) be expelled, providing evidence that the petitioners' reviewed the offenses for which students must or may be suspended or expelled in non-charter public schools.


(B) Identify the procedures by which pupils can be suspended or expelled.


(C) Identify the procedures by which parents, guardians, and pupils will be informed about reasons for suspension or expulsion and of their due process rights in regard to suspension or expulsion.


(D) Provide evidence that in preparing the lists of offenses specified in subparagraph (A) and the procedures specified in subparagraphs (B) and (C), the petitioners reviewed the lists of offenses and procedures that apply to students attending non-charter public schools, and provide evidence that the charter petitioners believe their proposed lists of offenses and procedures provide adequate safety for students, staff, and visitors to the school and serve the best interests the school's pupils and their parents (guardians).


(E) If not otherwise covered under subparagraphs (A), (B), (C), and (D):


1. Provide for due process for all pupils and demonstrate an understanding of the rights of pupils with disabilities in regard to suspension and expulsion.


2. Outline how detailed policies and procedures regarding suspension and expulsion will be developed and periodically reviewed, including, but not limited to, periodic review and (as necessary) modification of the lists of offenses for which students are subject to suspension or expulsion.


(11) The manner by which staff members of the charter schools will be covered by the State Teachers' Retirement System, the Public Employees' Retirement System, or federal social security, as required by Education Code section 47605(b)(5)(K), at a minimum, specifies the positions to be covered under each system and the staff who will be responsible for ensuring that appropriate arrangements for that coverage have been made.


(12) The public school attendance alternatives for pupils residing within the school district who choose not to attend charter schools, as required by Education Code section 47605(b)(5)(L), at a minimum, specify that the parent or guardian of each pupil enrolled in the charter school shall be informed that the pupils has no right to admission in a particular school of any local educational agency (LEA) (or program of any local education agency LEA) as a consequence of enrollment in the charter school, except to the extent that such a right is extended by the local education agency LEA.


(13) The description of the rights of any employees of the school district upon leaving the employment of the school district to work in a charter school, and of any rights of return to the school district after employment at a charter school, as required by Education Code section 47605(b)(5)(M), at a minimum, specifies that an employee of the charter school shall have the following rights:


(A) Any rights upon leaving the employment of an local education agency LEA to work in the charter school that the local education agency LEA may specify.


(B) Any rights of return to employment in an local education agency LEA after employment in the charter school as the local education agency LEA may specify.


(C) Any other rights upon leaving employment to work in the charter school and any rights to return to a previous employer after working in the charter school that the board State Board of Education SBE determines to be reasonable and not in conflict with any provisions of law that apply to the charter school or to the employer from which the employee comes to the charter school or to which the employee returns from the charter school.


(14) The procedures to be followed by the charter school and the entity granting the charter to resolve disputes relating to provisions of the charter, as required by Education Code section 47605(b)(5)(N), at a minimum:


(A) Include any specific provisions relating to dispute resolution that the State Board of Education SBE determines necessary and appropriate in recognition of the fact that the State Board of Education SBE is not an local education agency LEA.


(B) Describe how the costs of the dispute resolution process, if needed, would be funded.


(C) Recognize that, because it is not an local education agency LEA, the State Board of Education SBE may choose to resolve a dispute directly instead of pursuing the dispute resolution process specified in the charter, provided that if the State Board of Education SBE intends to resolve a dispute directly instead of pursuing the dispute resolution process specified in the charter, it must first hold a public hearing to consider arguments for and against the direct resolution of the dispute instead of pursuing the dispute resolution process specified in the charter.


(D) Recognize that if the substance of a dispute is a matter that could result in the taking of appropriate action, including, but not limited to, revocation of the charter in accordance with Education Code section 47604.5, the matter will be addressed at the State Board of Education’s SBE’s discretion in accordance with that provision of law and any regulations pertaining thereto.


(15) The declaration of whether or not the charter school shall be deemed the exclusive public school employer of the employees of the charter school for the purposes of the Educational Employment Relations Act. (Chapter 10.7 (commencing with Government Code sSection 3540) of Division 4 of Title 1 of the Government Code), as required by Education Code section 47605(b)(5)(O), recognizes that the State Board of Education SBE is not an exclusive public school employer. and that, Ttherefore, the charter school must be the exclusive public school employer of the employees of the charter school for the purposes of the Educational Employment Relations Act (Chapter 10.7 (commencing with Government Code sSection 3540) of Division 4 of Title 1 of the Government Code). 

(g) A "reasonably comprehensive" description, within the meaning subdivision (f) of this section and Education Code section 47605(b)(5) shall include, but not be limited to, information that:


(1) Is substantive and is not, for example, a listing of topics with little elaboration.


(2) For elements that have multiple aspects, addresses essentially all aspects the elements, not just selected aspects.


(3) Is specific to the charter petition being proposed, not to charter schools or charter petitions generally.


(4) Describes, as applicable among the different elements, how the charter school will:


(A) Improve pupil learning.


(B) Increase learning opportunities for its pupils, particularly pupils who have been identified as academically low achieving.


(C) Provide parents, guardians, and pupils with expanded educational opportunities.


(D) Hold itself accountable for measurable, performance-based pupil outcomes.


(E) Provide vigorous competition with other public school options available to parents, guardians, and students.
NOTE: Authority cited: Sections 33031 and 47605(j)(5), Education Code. Reference: Section 47605, Education Code.
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Education Code (EC) Section 47607: Charter term renewal; criteria; material revision of charter; revocation

EC sections 47607 (a) and 47607(b) 

(a) (1) A charter may be granted pursuant to Sections 47605, 47605.5, and 47606 for a period not to exceed five years. A charter granted by a school district governing board, a county board of education or the state board, may be granted one or more subsequent renewals by that entity. Each renewal shall be for a period of five years. A material revision of the provisions of a charter petition may be made only with the approval of the authority that granted the charter. The authority that granted the charter may inspect or observe any part of the charter school at any time.

(2) Renewals and material revisions of charters are governed by the standards and criteria in Section 47605, and shall include, but not be limited to, a reasonably comprehensive description of any new requirement of charter schools enacted into law after the charter was originally granted or last renewed.

(b)  Commencing on January 1, 2005, or after a charter school has been in operation for four years, whichever date occurs later, a charter school shall meet at least one of the following criteria prior to receiving a charter renewal pursuant to paragraph (1) of subdivision (a):

(1) Attained its Academic Performance Index (API) growth target in the prior year or in two of the last three years, or in the aggregate for the prior three years.

(2) Ranked in deciles 4 to 10, inclusive, on the API in the prior year or in two of the last three years.

(3) Ranked in deciles 4 to 10, inclusive, on the API for a demographically comparable school in the prior year or in two of the last three years.

(4) (A) The entity that granted the charter determines that the academic performance of the charter school is at least equal to the academic performance of the public schools that the charter school pupils would otherwise have been required to attend, as well as the academic performance of the schools in the school district in which the charter school is located, taking into account the composition of the pupil population that is served at the charter school.

(B) The determination made pursuant to this paragraph shall be based upon all of the following:

(i) Documented and clear and convincing data.

(ii) Pupil achievement data from assessments, including, but not limited to, the Standardized Testing and Reporting Program established by Article 4 (commencing with Section 60640) for demographically similar pupil populations in the comparison schools.

(iii) Information submitted by the charter school.

(C) A chartering authority shall submit to the Superintendent copies of supporting documentation and a written summary of the basis for any determination made pursuant to this paragraph. The Superintendent shall review the materials and make recommendations to the chartering authoring based on that review. The review may be the basis for a recommendation made pursuant to Section 47604.5.

(D) A charter renewal may not be granted to a charter school prior to 30 days after that charter school submits materials pursuant to this paragraph.

(5) Has qualified for an alternative accountability system pursuant to subdivision (h) of Section 52052.
Education Code (EC) Section 47605: Petition process to establish charter school; public hearing to review petition; grounds for grant or denial; statewide standards and pupil assessments; requirements for school relating to programs, admissions, practices and operations; information required of petitioners; preferences given to petitioners; notice of approval; denial of petition; criteria for review; oversight responsibilities; teacher qualifications; financial audit report
EC Section 47605 (k)(3)

A charter school that has been granted its charter through an appeal to the state board and elects to seek renewal of its charter shall, prior to expiration of the charter, submit its petition for renewal to the governing board of the school district that initially denied the charter. If the governing board of the school district denies the school's petition for renewal, the school may petition the state board for renewal of its charter.

(EC) Section 47607.5: Renewal; application following denial or petition

If either a school district governing board or a county board of education, as a chartering agency, does not grant a renewal to a charter school pursuant to Section 47607, the charter school may submit its application for renewal pursuant to the procedures pertaining to a denial of a petition for establishment of a charter school, as provided in subdivision (j) of Section 47605.  

(Added by Stats.2000, c. 160 (S.B.326), § 1.)

California Code of Regulations, Title 5 (5 CCR) Section 11967.5.1: Criteria for the Review and Approval of Charter School Petitions by the State Board of Education.

(a)  For purposes of Education Code section 47605(b), a charter petition shall be “consistent with sound educational practice” if, in the State Board of Education's judgment, it is likely to be of educational benefit to pupils who attend. A charter school need not be designed or intended to meet the educational needs of every student who might possibly seek to enroll in order for the charter to be granted by the State Board of Education. 

(b) For purposes of Education Code section 47605(b)(1), a charter petition shall be “an unsound educational program” if it is either of the following: 

(1) A program that involves activities that the State Board of Education determines would present the likelihood of physical, educational, or psychological harm to the affected pupils. 
(2) A program that the State Board of Education determines not to be likely to be of educational benefit to the pupils who attend. 


(c)  For purposes of Education Code section 47605(b)(2), the State Board of Education shall take the following factors into consideration in determining whether charter petitioners are “demonstrably unlikely to successfully implement the program.” 


(1) If the petitioners have a past history of involvement in charter schools or other education agencies (public or private), the history is one that the State Board of Education regards as unsuccessful, e.g., the petitioners have been associated with a charter school of which the charter has been revoked or a private school that has ceased operation for reasons within the petitioners' control. 
(2) The petitioners are unfamiliar in the State Board of Education's judgment with the content of the petition or the requirements of law that would apply to the proposed charter school. 
(3) The petitioners have presented an unrealistic financial and operational plan for the proposed charter school. An unrealistic financial and operational plan is one to which any or all of the following applies: 
(A) In the area of administrative services, the charter or supporting documents do not adequately: 

1. Describe the structure for providing administrative services, including, at a minimum, personnel transactions, accounting and payroll that reflects an understanding of school business practices and expertise to carry out the necessary administrative services, or a reasonable plan and time line to develop and assemble such practices and expertise. 
2. For any contract services, describe criteria for the selection of a contractor or contractors that demonstrate necessary expertise and the procedure for selection of the contractor or contractors. 
(B) In the area of financial administration, the charter or supporting documents do not adequately: 

1. Include, at a minimum, the first-year operational budget, start-up costs, and cash flow, and financial projections for the first three years. 
2. Include in the operational budget reasonable estimates of all anticipated revenues and expenditures necessary to operate the school, including, but not limited to, special education, based, when possible, on historical data from schools or school districts of similar type, size, and location. 
3. Include budget notes that clearly describe assumptions on revenue estimates, including, but not limited to, the basis for average daily attendance estimates and staffing levels. 
4. Present a budget that in its totality appears viable and over a period of no less than two years of operations provides for the amassing of a reserve equivalent to that required by law for a school district of similar size to the proposed charter school. 
5. Demonstrate an understanding of the timing of the receipt of various revenues and their relative relationship to timing of expenditures that are within reasonable parameters, based, when possible, on historical data from schools or school districts of similar type, size, and location. 
(C) In the area of insurance, the charter and supporting documents do not adequately provide for the acquisition of and budgeting for general liability, workers compensations, and other necessary insurance of the type and in the amounts required for an enterprise of similar purpose and circumstance. 

(D) In the area of facilities, the charter and supporting documents do not adequately: 

1. Describe the types and potential location of facilities needed to operate the size and scope of educational program proposed in the charter. 
2. In the event a specific facility has not been secured, provide evidence of the type and projected cost of the facilities that may be available in the location of the proposed charter school. 
3. Reflect reasonable costs for the acquisition or leasing of facilities to house the charter school, taking into account the facilities the charter school may be allocated under the provisions of Education Code section 47614. 
(4) The petitioners personally lack the necessary background in the following areas critical to the charter school's success, and the petitioners do not have plan to secure the services of individuals who have the necessary background in these areas: 


(A) Curriculum, instruction, and assessment. 
(B) Finance and business management. 
(d)  For purposes of Education Code section 47605(b)(3), a charter petition that “does not contain the number of signatures required by subdivision (a)” of Education Code section 47605 shall be a petition that did not contain the requisite number of signatures at the time of its submission to a school district pursuant to Education Code section 47605(a). The State Board of Education shall not disregard signatures that may be purported to have been withdrawn or to have been determined to be invalid after the petition was denied by the school district. 

(e)  For purposes of Education Code section 47605(b)(4), a charter petition that “does not contain an affirmation of each of the conditions described in subdivision (d)” of Education Code section 47605 shall be a petition that fails to include a clear, unequivocal affirmation of each such condition, not a general statement of intention to comply. Neither the charter nor any of the supporting documents shall include any evidence that the charter will fail to comply with the conditions described in Education Code section 47605(d). 

(f)  For purposes of Education Code section 47605(b)(5), the State Board of Education shall take the following factors into consideration in determining whether a charter petition does not contain a “reasonably comprehensive” description of each of the specified elements. 
(1) The description of the educational program of the school, as required by Education Code section 47605(b)(5)(A), at a minimum: 
(A) Indicates the proposed charter school's target student population, including, at a minimum, grade levels, approximate numbers of pupils, and specific educational interests, backgrounds, or challenges. 

(B) Specifies a clear, concise school mission statement with which all elements and programs of the school are in alignment and which conveys the petitioners' definition of an “educated person in the 21st century, belief of how learning best occurs, and a goals consistent with enabling pupils to become or remain self-motivated, competent, and lifelong learners. 

(C) Includes a framework for instructional design that is aligned with the needs of the pupils that the charter school has identified as its target student population. 

(D) Indicates the basic learning environment or environments (e.g., site-based matriculation, independent study, community-based education, technology-based education).

(E) Indicates the instructional approach or approaches the charter school will utilize, including, but not limited to, the curriculum and teaching methods (or a process for developing the curriculum and teaching methods) that will enable the school's pupils to master the content standards for the four core curriculum areas adopted by the State Board of Education pursuant to Education Code section 60605 and to achieve the objectives specified in the charter.

(F) Indicates how the charter school will identify and respond to the needs of pupils who are not achieving at or above expected levels. 

(G) Indicates how the charter school will meet the needs of students with disabilities, English learners, students achieving substantially above or below grade level expectations, and other special student populations. 

(H) Specifies the charter school's special education plan, including, but not limited to, the means by which the charter school will comply with the provisions of Education Code section 47641, the process to be used to identify students who qualify for special education programs and services, how the school will provide or access special education programs and services, the school's understanding of its responsibilities under law for special education pupils, and how the school intends to meet those responsibilities. 

(2) Measurable pupil outcomes, as required by Education Code section 47605(b)(5)(B), at a minimum: 

(A) Specify skills, knowledge, and attitudes that reflect the school's educational objectives and can be assessed, at a minimum, by objective means that are frequent and sufficiently detailed enough to determine whether pupils are making satisfactory progress. It is intended that the frequency of objective means of measuring pupil outcomes vary according to such factors as grade level, subject matter, the outcome of previous objective measurements, and information that may be collected from anecdotal sources. To be sufficiently detailed, objective means of measuring pupil outcomes must be capable of being used readily to evaluate the effectiveness of and to modify instruction for individual students and for groups of students. 
(B) Include the school's Academic Performance Index growth target, if applicable. 
(3) The method by which pupil progress is to be measured, as required by Education Code section 47605(b)(5)(C), at a minimum: 

(A) Utilizes a variety of assessment tools that are appropriate to the skills, knowledge, or attitudes being assessed, including, at a minimum, tools that employ objective means of assessment consistent with paragraph (2)(A) of subdivision (f) of this section.
(B) Includes the annual assessment results from the Statewide Testing and Reporting (STAR) program. 
(C) Outlines a plan for collecting, analyzing, and reporting data on pupil achievement to school staff and to pupils' parents and guardians, and for utilizing the data continuously to monitor and improve the charter school's educational program. 
(4) The governance structure of the school, including, but not limited to, the process to be followed by the school to ensure parental involvement in supporting the school's effort on behalf of the school's pupils, as required by Education Code section 47605(b)(5)(D), at a minimum: 
(A) Includes evidence of the charter school's incorporation as a non-profit public benefit corporation, if applicable. 
(B) Includes evidence that the organizational and technical designs of the governance structure reflect a seriousness of purpose necessary to ensure that: 
1. The charter school will become and remain a viable enterprise. 


2. There will be active and effective representation of interested parties, including, but not limited to parents (guardians).
3. The educational program will be successful. 
(5) The qualifications to be met by individuals to be employed by the school, as required by Education Code section 47605(b)(5)(E), at a minimum: 

(A) Identify general qualifications for the various categories of employees the school anticipates (e.g., administrative, instructional, instructional support, non-instructional support). The qualifications shall be sufficient to ensure the health, and safety of the school's faculty, staff, and pupils. 


(B) Identify those positions that the charter school regards as key in each category and specify the additional qualifications expected of individuals assigned to those positions. 
(C) Specify that the all requirements for employment set forth in applicable provisions of law will be met, including, but not limited to credentials as necessary. 
(6) The procedures that the school will follow to ensure the health and safety of pupils and staff, as required by Education Code section 47605(b)(5)(F), at a minimum: 

(A) Require that each employee of the school furnish the school with a criminal record summary as described in Education Code section 44237. 


(B) Include the examination of faculty and staff for tuberculosis as described in Education Code section 49406. 
(C) Require immunization of pupils as a condition of school attendance to the same extent as would apply if the pupils attended a non-charter public school. 
(D) Provide for the screening of pupils' vision and hearing and the screening of pupils for scoliosis to the same extent as would be required if the pupils attended a non-charter public school. 
(7) Recognizing the limitations on admissions to charter schools imposed by Education Code section 47605(d), the means by which the school will achieve a racial and ethnic balance among its pupils that is reflective of the general population residing within the territorial jurisdiction of the school district to which the charter petition is submitted, as required by Education Code section 47605(b)(5)(G), shall be presumed to have been met, absent specific information to the contrary. 

(8) To the extent admission requirements are included in keeping with Education Code section 47605(b)(5)(H), the requirements shall be in compliance with the requirements of Education Code section 47605(d) and any other applicable provision of law. 

(9) The manner in which annual, independent, financial audits shall be conducted, which shall employ generally accepted accounting principles, and the manner in which audit exceptions and deficiencies shall be resolved to the satisfaction of the chartering authority, as required by Education Code section 47605(b)(5)(I), at a minimum: 



(A) Specify who is responsible for contracting and overseeing the independent audit. 



(B) Specify that the auditor will have experience in education finance. 


(C) Outline the process of providing audit reports to the State Board of Education, California Department of Education, or other agency as the State Board of Education may direct, and specifying the time line in which audit exceptions will typically be addressed. 



(D) Indicate the process that the charter school will follow to address any audit findings and/or resolve any audit exceptions. 



(10) The procedures by which pupils can be suspended or expelled, as required by Education Code section 47605(b)(5)(J), at a minimum: 



(A) Identify a preliminary list, subject to later revision pursuant to subparagraph (E), of the offenses for which students in the charter school must (where non-discretionary) and may (where discretionary) be suspended and, separately, the offenses for which students in the charter school must (where non-discretionary) or may (where discretionary) be expelled, providing evidence that the petitioners' reviewed the offenses for which students must or may be suspended or expelled in non-charter public schools. 
(B) Identify the procedures by which pupils can be suspended or expelled. 


(C) Identify the procedures by which parents, guardians, and pupils will be informed about reasons for suspension or expulsion and of their due process rights in regard to suspension or expulsion. 


(D) Provide evidence that in preparing the lists of offenses specified in subparagraph (A) and the procedures specified in subparagraphs (B) and (C), the petitioners reviewed the lists of offenses and procedures that apply to students attending non-charter public schools, and provide evidence that the charter petitioners believe their proposed lists of offenses and procedures provide adequate safety for students, staff, and visitors to the school and serve the best interests the school's pupils and their parents (guardians). 



(E) If not otherwise covered under subparagraphs (A), (B), (C), and (D): 
(1) Provide for due process for all pupils and demonstrate an understanding of the rights of pupils with disabilities in regard to suspension and expulsion. 
(2) Outline how detailed policies and procedures regarding suspension and expulsion will be developed and periodically reviewed, including, but not limited to, periodic review and (as necessary) modification of the lists of offenses for which students are subject to suspension or expulsion. 
(11) The manner by which staff members of the charter schools will be covered by the State Teachers' Retirement System, the Public Employees' Retirement System, or federal social security, as required by Education Code section 47605(b)(5)(K), at a minimum, specifies the positions to be covered under each system and the staff who will be responsible for ensuring that appropriate arrangements for that coverage have been made. 

(12) The public school attendance alternatives for pupils residing within the school district who choose not to attend charter schools, as required by Education Code section 47605(b)(5)(L), at a minimum, specify that the parent or guardian of each pupil enrolled in the charter school shall be informed that the pupils has no right to admission in a particular school of any local education agency (or program of any local education agency) as a consequence of enrollment in the charter school, except to the extent that such a right is extended by the local education agency. 

(13) The description of the rights of any employees of the school district upon leaving the employment of the school district to work in a charter school, and of any rights of return to the school district after employment at a charter school, as required by Education Code section 47605(b)(5)(M), at a minimum, specifies that an employee of the charter school shall have the following rights: 



(A) Any rights upon leaving the employment of a local education agency to work in the charter school that the local education agency may specify. 
(B) Any rights of return to employment in a local education agency after employment in the charter school as the local education agency may specify. 


(C) Any other rights upon leaving employment to work in the charter school and any rights to return to a previous employer after working in the charter school that the State Board of Education determines to be reasonable and not in conflict with any provisions of law that apply to the charter school or to the employer from which the employee comes to the charter school or to which the employee returns from the charter school. 
(14) The procedures to be followed by the charter school and the entity granting the charter to resolve disputes relating to provisions of the charter, as required by Education Code section 47605(b)(5)(N), at a minimum: 
(A) Include any specific provisions relating to dispute resolution that the State Board of Education determines necessary and appropriate in recognition of the fact that the State Board of Education is not a local education agency. 
(B) Describe how the costs of the dispute resolution process, if needed, would be funded. 
(C) Recognize that, because it is not a local education agency, the State Board of Education may choose resolve a dispute directly instead of pursuing the dispute resolution process specified in the charter, provided that if the State Board of Education intends to resolve a dispute directly instead of pursuing the dispute resolution process specified in the charter, it must first hold a public hearing to consider arguments for and against the direct resolution of the dispute instead of pursuing the dispute resolution process specified in the charter. 


(D) Recognize that if the substance of a dispute is a matter that could result in the taking of appropriate action, including, but not limited to, revocation of the charter in accordance with Education Code section 47604.5, the matter will be addressed at the State Board of Education's discretion in accordance with that provision of law and any regulations pertaining thereto. 



(15) The declaration of whether or not the charter school shall be deemed the exclusive public school employer of the employees of the charter school for the purposes of the Educational Employment Relations Act (Chapter 10.7 (commencing with Section 3540) of Division 4 of Title 1 of the Government Code), as required by Education Code section 47605(b)(5)(O), recognizes that the State Board of Education is not an exclusive public school employer and that, therefore, the charter school must be the exclusive public school employer of the employees of the charter school for the purposes of the Educational Employment Relations Act (Chapter 10.7 (commencing with Section 3540) of Division 4 of Title 1 of the Government Code). 

(g) A “reasonably comprehensive” description, within the meaning subdivision (f) of this section and Education Code section 47605(b)(5) shall include, but not be limited to, information that: 
(1) Is substantive and is not, for example, a listing of topics with little elaboration. 
(2) For elements that have multiple aspects, addresses essentially all aspects the elements, not just selected aspects. 
(3) Is specific to the charter petition being proposed, not to charter schools or charter petitions generally. 
(4) Describes, as applicable among the different elements, how the charter school will: 
(A) Improve pupil learning. 
(B) Increase learning opportunities for its pupils, particularly pupils who have been identified as academically low achieving. 
(C) Provide parents, guardians, and pupils with expanded educational opportunities. 
(D) Hold itself accountable for measurable, performance-based pupil outcomes. 
(E) Provide vigorous competition with other public school options available to parents, guardians, and students. 
NOTE:  Authority cited: Sections 33031 and 47605(j)(5), Education Code. Reference: Section 47605, Education Code.
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