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CALIFORNIA STATE BOARD OF EDUCATION
September 2011 AGENDA
 FORMCHECKBOX 
 General Waiver

	SUBJECT

Request by Norwalk-La Mirada Unified School District to waive all of California Education Code sections 17473 and 17474 and portions of 17466, 17472, and 17475 regarding competitive bidding process for the lease of a surplus property (unused former school property). The district has entered into a long-term lease with Biola University for approximately half of 8.8 acres located at 14540 San Cristobal Drive, La Mirada, and wishes to lease the balance of facility and land using non-competitive bidding. 
Waiver Number: 48-6-2011
	 FORMCHECKBOX 
 Action
 FORMCHECKBOX 
 Consent




	RECOMMENDATION


 FORMCHECKBOX 
  Approval   FORMCHECKBOX 
  Approval with conditions   FORMCHECKBOX 
  Denial
The California Department of Education recommends approval with the following conditions: the proposal the governing board determines is most desirable shall be selected within 30 to 60 days of the public meeting when the proposals are received, and the reasons for that determination shall be identified in public session and included in the minutes of the meeting. Additionally, the district must comply with the surplus property requirements, regarding offers to public agencies and non-profits, specified in California Education Code (EC) sections 17464 through 17465, and 17485 et seq. 
	SUMMARY OF PREVIOUS STATE BOARD OF EDUCATION DISCUSSION AND ACTION


The State Board of Education (SBE) has approved all previous waivers regarding the bidding process and the sale of surplus property or lease of surplus property. The Norwalk-La Mirada Unified School District (USD) is requesting to waive the same provisions for the lease of surplus property. 
	SUMMARY OF KEY ISSUES


Under the provisions of EC sections 33050 through 33053, the Norwalk-La Mirada USD requests that specific portions of the EC sections relating to lease of district property be waived. The district believes it will benefit substantially from the potential ongoing cash flow that will be generated by a negotiated lease arrangement. 
	SUMMARY OF KEY ISSUES (Cont.)


The following specific waiver (strike out) is requested:
Education Code Section 17466. Before ordering the sale or lease of any property the governing board, in a regular open meeting, by two-thirds vote of all its members, shall adopt a resolution, declaring its intention to sell or lease the property, as the case may be. The resolution shall describe the property proposed to be sold or leased in such manner as to identify it and shall specify the minimum price or rental and the terms upon which it will be sold or leased and the commission or rate thereof, if any, which the board will pay to a licensed real estate broker out of the minimum price or rental. The resolution shall fix a time not less than three weeks thereafter for a public meeting of the governing board to be held at its regular place of meeting, at which sealed proposals to purchase or lease will be received and considered. 
The district is requesting that the requirement of sealed proposals to purchase or lease the property be waived, allowing the district to negotiate a lease of the site that will be most beneficial to the district. 

Education Code Section 17472. At the time and place fixed in the resolution for the meeting of the governing board, all sealed proposals which have been received shall, in public session, be opened, examined, and declared by the board. Of the proposals submitted which conform to all terms and conditions specified in the resolution of intention to sell or to lease and which are made by responsible bidders, the proposal which the Board determines represents the most desirable lease of the property shall be is the highest, after deducting there from the commission, if any, to be paid a licensed real estate broker in connection therewith, shall be finally accepted, unless a higher oral bid is accepted or the board rejects all bids. 

Waiving this portion would allow the district to determine what constitutes the most desirable bid, set its own terms and conditions, and would remove the requirement that an oral bid be accepted. 

Education Code Section 17473. Before accepting any written proposal, the board shall call for oral bids. If, upon the call for oral bidding, any responsible person offers to purchase the property or to lease the property, as the case may be, upon the terms and conditions specified in the resolution, for a price or rental exceeding by at least 5 percent, the highest written proposal, after deducting the commission, if any, to be paid a licensed real estate broker in connection therewith, then the oral bid which is the highest after deducting any commission to be paid a licensed real estate broker, in connection therewith, which is made by a responsible person, shall be finally accepted. Final acceptance shall not be made, however, until the oral bid is reduced to writing and signed by the offeror.

SUMMARY OF KEY ISSUES (Cont.)
Waiving this portion would allow the Norwalk-La Mirada USD to eliminate the oral bidding process. 

Education Code Section 17474. In the event of a sale on a higher oral bid to a purchaser procured by a licensed real estate broker, other than the broker who

submitted the highest written proposal, and who is qualified as provided in Section 17468 of this code, the board shall allow a commission on the full amount for which the sale is confirmed. One-half of the commission on the amount of the highest written

proposal shall be paid to the broker who submitted it, and the balance of the commission on the purchase price to the broker who procured the purchaser to whom the sale was confirmed. 
Waiving this portion, related to the oral bidding process, eliminates technical language related to commissions paid to brokers who procure the winning oral bid. 
Education Code Section 17475. The final acceptance by the governing board may be made either at the same session or at any adjourned session of the same meeting held within the 10 days next 30 to 60 days following. 
Waiving this portion would require that the district board wait to award the final bid 30 to 60 days after the meeting at which the bids are opened. The district would not be allowed to make the decision at the same meeting, nor within 10 days of opening the bid, as stated in the statute. This will allow extra time for review of the bids by the district staff, board members, and the public, before a final decision is made. In addition, when the governing board determines the most desirable bid, the reasons for that determination shall be identified in public session, and included in the minutes of that meeting. 

The Department recommends approval of this waiver with conditions as stated in the recommendation (front page). 
Because this is a general waiver, if the SBE decides to deny the waiver, it must cite one of the seven reasons in EC 33051(a). “The state board shall approve any and all requests for waivers except in those cases where the board specifically finds  any of the following: (1) The educational needs of the pupils are not adequately addressed. (2) The waiver affects a program that requires the existence of a schoolsite council and the schoolsite council did not approve the request. (3) The appropriate councils or advisory committees, including bilingual advisory committees, did not have an adequate opportunity to review the request and the request did not include a written summary of any objections to the request by the councils or advisory committees. (4) Pupil or school personnel protections are jeopardized. (5) Guarantees of parental involvement are jeopardized. (6) The request would substantially increase state costs. (7) The exclusive representative of employees, if any, as provided in Chapter 10.7 (commencing with Section 3540) of Division 4 of Title 1 of the Government Code, was not a participant in the development of the waiver.”
Demographic Information: Norwalk-La Mirada Unified School District has a student population of 24,000 and is located in an urban area in Los Angeles County. 
Authority for Waiver: EC Section 33050

Period of request: September 7, 2011, to September 6, 2012
Local board approval date(s): March 14, 2011
Public hearing held on date(s): March 14, 2011
Bargaining unit(s) consulted on date(s): Teachers Association of Norwalk-La Mirada on June 21, 2011, and California School Employees Association, Norwalk-La Mirada Chapter 404 on June 21, 2011. 
Name of bargaining unit/representative(s) consulted: Teachers Association of Norwalk-La Mirada/Laura Williams, President and California School Employees Association/John Coleman, President
Position of bargaining unit(s) (choose only one): 

 FORMCHECKBOX 
  Neutral                        FORMCHECKBOX 
  Support                      FORMCHECKBOX 
  Oppose: [If there is more than one union, make it clear which position is to which union!]
Comments (if appropriate):

Public hearing advertised by (choose one or more):

 FORMCHECKBOX 
 posting in a newspaper       FORMCHECKBOX 
 posting at each school           FORMCHECKBOX 
 other (specify)
Advisory committee(s) consulted: District Advisory Committee   

Objections raised (choose one):  FORMCHECKBOX 
  None       FORMCHECKBOX 
  Objections are as follows:

Date(s) consulted: February 24, 2011
	FISCAL ANALYSIS (AS APPROPRIATE)


The flexibility in property disposition requested herein will allow the district to maximize revenue. There is no fiscal impact. 
	ATTACHMENT(S)


Attachment 1: General Waiver Request (3 pages) (Original waiver request is singed and on file in the SBE Office or the Waiver Office.)
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