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Inclusion of Alternative Education Program Accountability Results in the Academic Performance Index – Approve Commencement of a 15-day Public Comment Period for Proposed Amendments to the California Code of Regulations, Title 5, Sections 1039.2 and 1039.3.
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SUMMARY OF THE ISSUE(S)

California Education Code (EC) Section 52052.1 (Added by Senate Bill [SB] 219, Stats. of 2007, c. 731) requires that test scores and other accountability data of enrolled pupils who were referred by the school and/or school district of residence to an alternative education program (AEP) be included in the Academic Performance Index (API) of the school and school district of residence to ensure that placement decisions are in the best interests of the affected pupils. The intent of these proposed regulations is to define the terms and criteria for the procedures of assigning accountability results to the API of a school or school district of residence when the pupil was referred by the school and/or school district of residence to an AEP during the academic year. On October 25, 2011, the rulemaking file was withdrawn from the Office of Administrative Law (OAL) with the sole purpose of amending the revision date of the Alternative Schools Accountability Model (ASAM) Alternative School of Choice and Charter School Application that is incorporated by reference in these regulations.
RECOMMENDATION
The California Department of Education (CDE) recommends that the State Board of Education (SBE):
· Approve the proposed changes to the proposed regulations;

· Direct that the proposed changes be circulated for a 15-day public comment period in accordance with the Administrative Procedure Act;

· If no relevant comments to the proposed changes are received during the 15-day public comment period, the proposed regulations with changes are deemed adopted, and the CDE is directed to complete the rulemaking package and resubmit it to the OAL for approval; 

RECOMMENDATION (Cont.)
· If any relevant comments to the proposed changes are received during the 15-day public comment period, the CDE is directed to place the proposed regulations on the SBE’s March 2012 agenda for action; and

· Authorize the CDE to take any necessary ministerial action to respond to any direction or concern expressed by the OAL during its review of the rulemaking file.

BRIEF HISTORY OF KEY ISSUES
California Education Code (EC) Section 52052.1 (Added by Senate Bill [SB] 219, Stats. of 2007, c. 731) requires that test scores and other accountability data of enrolled pupils who were referred by the school and/or school district of residence to an AEP be included in the API of the school and school district of residence to ensure that placement decisions are in the best interests of the affected pupils. The intent of these proposed regulations is to define the terms and criteria for the procedures of assigning accountability results to the API of a school or school district of residence when the pupil was referred by the school and/or school district of residence to an AEP during the academic year. The Public Schools Accountability Act Advisory Committee and the Technical Design Group support the proposed regulations presented in this agenda item for the inclusion of accountability results in the API.
SUMMARY OF PREVIOUS STATE BOARD OF EDUCATION DISCUSSION AND ACTION
In May 2011, the SBE took action to begin the rulemaking process for the adoption of regulations pursuant to California Education Code (EC) Section 52052.1 that would allow test scores and other accountability data of enrolled pupils who were referred by the school and/or school district of residence to an AEP be included in the API of the school and school district of residence. The 45-day public comment period for the proposed regulations closed on July 11, 2011. In September 2011, the SBE approved the regulations and they were submitted to the OAL for approval. On October 25, 2011, the rulemaking file was withdrawn from the OAL with the sole purpose of amending the revision date of the Alternative Schools Accountability Model (ASAM) Alternative School of Choice and Charter School Application that is incorporated by reference in these regulations.
FISCAL ANALYSIS (AS APPROPRIATE)
The Economic and Fiscal Impact Statement was previously submitted in the May 2011 Agenda and no fiscal impact was indicated. 

ATTACHMENT(S)
Attachment 1: Addendum to Final Statement of Reasons (1 Page)
Attachment 2: Proposed Regulations (4 Pages)

Attachment 3: Notice of Withdrawal – Office of Administrative Law (1 Page)
ADDENDUM TO FINAL STATEMENT OF REASONS
INCLUSION OF ALTERNATIVE EDUCATION PROGRAM ACCOUNTABILITY RESULTS IN THE ACADEMIC PERFORMANCE INDEX

UPDATE OF THE INITIAL STATEMENT OF REASONS

The Alternative Schools Accountability Model (ASAM) application called the ASAM Alternative School of Choice and Charter School Application was incorporated by reference with a revision date of 11/2010. The revision date in the regulations is corrected to the most current version of the form of April 2011 that is posted on the California Department of Education ASAM Forms Web page at http://www.cde.ca.gov/ta/ac/am/documents/altapplication.doc. The application was revised to better identify the student populations served by various ASAM schools and to better determine whether the schools were eligible to be an ASAM school.
The ASAM application is being submitted for a 15-day comment period that will begin on January 14, 2012, and end on January 30, 2012, inclusive. 
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 Title 5. EDUCATION

Division 1. California Department of Education

Chapter 2. Pupils

Subchapter 4. Statewide Testing of Pupils and Evaluation Procedures

Article 1.8. Inclusion of Alternative Education Program Accountability Results 

and Middle School Dropouts in the Academic Performance Index (API)
§ 1039.2. Definitions.

For purposes of this Article, the following terms shall have the following meanings unless the context indicates otherwise:

(a) “Alternative education program (AEP)” means a school that is eligible for the Alternative Schools Accountability Model (ASAM) and/or an independent study program within a local educational agency (LEA). 


(1) Schools eligible for the ASAM include continuation, district and county community day, opportunity, county community, juvenile court, and California Education Authority, Division of Juvenile Justice schools, and others as identified in the ASAM Alternative School of Choice and Charter School Application (Revised April 2011). This document, located at http://www.cde.ca.gov/ta/ac/am/documents/altapplication.doc, is hereby incorporated by reference. 


(b) “Continuously enrolled” for the purposes of Education Code section 52052(a)(4)(C) and this Article means a pupil who was enrolled in the same school, school district, or county office of education with no gap in enrollment of more than 30 consecutive calendar days. 

(1) Test scores shall be assigned to the API of a school or LEA if the pupil is continuously enrolled at that school or LEA between the first Wednesday in October through the first day of testing of the academic year. 

(2) For purposes of determining if a fall (August through December) test taker on the California High School Exit Examination (CAHSEE) is continuously enrolled, enrollment between the first Wednesday in October of the prior school year and date of the CAHSEE examination shall be used.

(c) “Correctional or judicial officials” includes probation officers.


(d) “Local educational agency (LEA)” means a school district or county office of education.


(e) “Other accountability data” means the dropout rate that is added to the API pursuant to Education Code section 52052.1(a)(3).


(f) “Referred by the school or school district of residence” includes, but is not limited to the voluntary transfer of a pupil to an independent study program or to an AEP charter school.

(g) “School district of residence” means the LEA of the last non-AEP school in which the pupil was enrolled.


(h) “School of residence” means the last non-AEP school the pupil attended.


(i) “Test scores” means results of standardized state-wide tests included in the API.

NOTE: Authority cited: Sections 33031 and 52052, Education Code. Reference: Sections 51745, 52052, 52052.1 and 60851, Education Code.
§ 1039.3. Criteria for Assigning Pupil Accountability Results to the School and School District of Residence API.

(a) Test scores and other accountability data shall be assigned to the school and/or school district of residence for each fiscal year in accordance with annual API calculations.


(b)(1) If a pupil was continuously enrolled pursuant to this Article in the AEP, the pupil’s test scores shall be assigned to the AEP’s API for that year. 


(2) If the pupil was continuously enrolled pursuant to this Article in the LEA of the AEP in the current year, the pupil’s test scores shall be assigned to the LEA API for that year. 


(c) If a pupil was referred by the school or school district of residence to an AEP school and the pupil was not continuously enrolled pursuant to this Article in the AEP in the current year, the pupil’s test scores shall be assigned to the API of the pupil’s school of residence for that year under either of the following circumstances:


(1) The pupil was enrolled in the school of residence at the start of the current year; subsequently enrolled in an AEP; and either stayed at the AEP, returned to the school of residence, enrolled in another AEP school, or dropped out without being continuously enrolled pursuant this Article in any school. 

(2) The pupil was enrolled in an AEP school at the start of the current year; subsequently enrolled in the school of residence for over 30 consecutive calendar days; and either stayed at the school of residence, returned to the AEP, enrolled in another AEP school, or dropped out without being continuously enrolled pursuant to this Article in any school. 

(d) If a pupil was referred by the school or school district of residence to an AEP school and the pupil was not continuously enrolled pursuant to this Article in the LEA of the AEP or in any LEA in the current year, the pupil’s test scores shall be assigned to the API of the pupil’s school district of residence for that year under either of the following circumstances:


(1) The pupil was enrolled in the school district of residence at the start of the current year; subsequently enrolled in the LEA of the AEP; and either stayed at the LEA of the AEP, returned to the school district of residence, enrolled in another LEA of an AEP school, or dropped out without being continuously enrolled pursuant to this Article in any LEA. 


(2) The pupil was enrolled in the LEA of the AEP at the start of the current year; subsequently enrolled in the school district of residence for over 30 consecutive calendar days; and either stayed at the school district of residence, returned to the LEA of the AEP, enrolled in another LEA of an AEP school, or dropped out without being continuously enrolled pursuant to this Article in any LEA. 

(e) Other accountability data shall be assigned to the API of the pupil’s school or school district of residence in accordance with subdivisions (b), (c), and (d) if the pupil was referred to an AEP by the pupil’s school or school district of residence and was enrolled in the AEP for fewer than 125 consecutive calendar days.


(f) Other accountability data shall be assigned to the API of an AEP school and its LEA if the pupil was referred to the AEP by the pupil’s school or school district of residence and was enrolled in the AEP for 125 consecutive calendar days or more. 


(g) If a pupil was referred to an AEP school by a juvenile court judge or other correctional or judicial official or expelled pursuant to section 52052.1(a)(1), was enrolled in that AEP school and its LEA, and was not continuously enrolled pursuant to this Article in any school or LEA, the pupil’s test scores and other accountability data shall be assigned as follows:


(1) Test scores shall not be assigned to the API of any school or LEA.


(2) Other accountability data shall be assigned to the API of the school or school district of residence if the pupil was enrolled in the AEP school or LEA for fewer than 125 consecutive calendar days.


(3) Other accountability data shall be assigned to the API of the AEP school or its LEA if the pupil was enrolled in the AEP school or LEA for 125 consecutive calendar days or more.


NOTE: Authority cited: Sections 33031 and 52052, Education Code. Reference: Sections 52051, 52052 and 52052.1, Education Code; 5 CCR 1031-1039, inclusive.
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