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SUMMARY OF THE ISSUE(S)

On August 18, 2010, the California Department of Education (CDE) was awarded approximately $290 million to administer the federal Public Charter Schools Grant Program (PCSGP) for the 2010–15 grant cycle. The United States Department of Education (ED) found California to be non-compliant with Assurances 3A and 3B of the grant on August 11, 2011. This item presents an update on these non-compliance issues.
RECOMMENDATION
The CDE is providing an update to the State Board of Education (SBE) on the progress of bringing California into compliance with Assurances 3A and 3B.
BRIEF HISTORY OF KEY ISSUES
In October of 2010, the CDE was notified by the ED that it was not compliant with the following element of Assurance 3A and not compliant with the entirety of Assurance 3B of the PCSGP:

3A) 
Each authorized charter school in the State operate under a legally binding charter or performance contract between itself and the school’s authorized public chartering agency that … demonstrates improved student academic achievement; and

3B)
Authorized public chartering agencies use increases in student academic achievement for all groups of students described in section 1111(b)(2)(C)(v) of the Elementary and Secondary Education Act (ESEA), including economically disadvantaged students, students from major racial and ethnic groups, students with disabilities, and students with limited English 
proficiency, as the most important factor when determining to renew or revoke a school’s charter.
The CDE Charter Schools Division (CSD) provided a formal written response regarding Assurances 3A and 3B to the ED in a letter dated November 1, 2010. On March 31, 2011, the CDE received an e-mail from the ED indicating that California was not fully compliant with Assurances 3A and 3B and had not submitted a plan and timeline describing the state’s progress in addressing the assurances. On May 23, 2011, the CDE CSD responded with a follow-up e-mail addressing the assurances. However, the CDE received an e-mail from the ED on May 24, 2011, indicating that these responses were considered insufficient in addressing the lack of state law, regulation, or policy relative to Assurances 3A and 3B.

Since that time, CDE and SBE staff have participated in a number of calls with ED staff regarding the assurances and CDE’s work with California legislative staff to revise state law regarding charter authorization, renewal, and revocation. CDE and SBE staff also reviewed related state law as a basis for writing new regulations.

On August 11, 2011, the ED notified the CDE that it is partially out of compliance with Assurance 3A and completely out of compliance with Assurance 3B in the PCSGP grant application because increases in pupil academic achievement in all groups of pupils as described in Section 1111(b)(2)(C)(v) of the ESEA is not the “primary consideration” in the approval, renewal, and revocation of California charter schools.

On August 11, 2011, the CDE also received formal notice from the ED that the CDE must either provide evidence of state law, regulation, or other policy that addresses compliance with Assurances 3A and 3B or provide a written plan of action to the ED that addresses compliance by September 1, 2011. If a plan is submitted, it must be approved by the ED and enacted by January 31, 2012. Failure to comply with these requirements will result in the ED taking action, which may include withholding of grant funds, placing the grant on a cost reimbursement system of payment, terminating the grant, or initiating a recovery of funds proceeding.

To address the aforementioned ED’s findings and to ensure that all charter schools are accountable for the increased academic achievement of all pupils served and that California continues to receive PCSGP funds to support high quality charter schools, the CDE and SBE have examined a number of alternatives.
The CDE and SBE staff continue to have ongoing dialogue with ED regarding a resolution to this issue. Refer to Attachment 1 for the chronology of communication.
SUMMARY OF PREVIOUS STATE BOARD OF EDUCATION DISCUSSION AND ACTION

On September 7, 2011, the SBE was provided an update on the status of the non-compliance findings. 
FISCAL ANALYSIS (AS APPROPRIATE)

The CDE was awarded approximately $290 million for the 2010–15 PCSGP grant cycle. If no action is taken, the CDE is at risk of permanently losing some or all of this grant award.

For the fiscal year (FY) 2010–11, the CDE received $42.5 million of the PCSGP award; in FY 2011–12, the CDE received $49.4 million of the PCSGP award. These amounts differed from the original grant award notification, which awarded $51.8 million in FY 2010–11 and $51.6 million in FY 2011–12. In FY 2010–11, $9.2 million was awarded  with the conditions that it could not be spent until FY 2011–12 and that it had to be tracked separately from the other PCSGP grant funds. A revised grant award notification reduced the original amounts to $42.5 million for FY 2010–11 and $40.1 million for FY 2011–12.

ATTACHMENT(S)

Attachment 1:
Chronology of California Department of Education Responses Regarding Assurances 3A and 3B of the Public Charter Schools Grant Program Application (3 Pages)
Attachment 2:
Letters sent from the California Department of Education Charter Schools Division on November 1, 2010, September 1, 2011, and October 17, 2011 (14 Pages) 

Chronology of California Department of Education Responses
Regarding Assurances 3A and 3B of the Federal Public Charter Schools Grant Program Application
	Date
	Subject

	July 6, 2012
	Teleconference between the California Department of Education (CDE), State Board of Education (SBE) staff, and United States Department of Education (ED) regarding the Public Charter Schools Grant Program (PCSGP). The ED, after reviewing the crosswalk provided on June 1, again concluded that California is not compliant with part of Assurance 3A and the entirety of Assurance 3B.

	June 1, 2012
	CDE and SBE staff sent the ED a crosswalk of its existing statutes and regulations in a renewed effort to demonstrate compliance with Assurances 3A and 3B.

	May 17, 2012
	Teleconference between the CDE, SBE staff, and ED regarding the PCSGP grant compliance issues: clarification of requirements and an update on Assurances 3A and 3B.

	April 24, 2012
	Teleconference between CDE, SBE staff, and ED regarding PCSGP grant compliance issues: overview of Assurances 3A and 3B, including charter or performance contracts, independent annual audits, improved student academic achievement for all students being the most important renewal/revocation criterion. 

	April 13, 2012
	The CDE staff met with the SBE staff regarding the PCSGP.

	January 17, 2012
	The CDE received an email from Leslie Hankerson (ED) to Julie Baltazar and Cindy Chan (Charter Schools Division [CSD]) inquiring about the status of any updated California Charter Schools Program Assurance information, particularly 3A(3) and 3B.

	December 8, 2011
	Teleconference between CDE, SBE staff, and ED regarding PCSGP grant compliance issues: compliance with Assurances 3A and 3B.

	October 17, 2011
	The CDE sent a letter from Beth Hunkapiller (Director, CDE CSD) to Stefan Huh (Director, ED) in response to the August 11, 2011 grant award notification letter clarifying Assurances 3A and 3B of the PCSGP application.

	September 1, 2011
	The CDE sent a letter from Lupita Cortez Alcala (Deputy Superintendent of Public Instruction, CDE) to Stefan Huh (Director, ED) addressing CDE’s compliance with Assurances 3A and 3B of the PCSGP application. The letter specified a corrective plan involving the CDE, SBE, and California State Legislature and outlined proposed legislative and regulatory changes. 

	August 23, 2011
	The CDE and SBE staff had a phone conference with ED staff to clarify reductions to the PCSGP grant award. During this phone call, the CDE was informed that the compliance issues were unrelated to the funding reductions. Rather, the CDE was informed that the cuts were due to the fact that the ED found the CDE’s estimates of the number of charter schools to be served in the first two years of the grant award to be high and that the ED made an adjustment to what they considered a “reasonable” estimate. The ED also stated that the $9.2 million from FY 2010–11 that was to be tracked separately and spent in FY 2011–12 represented  forward funding for 2011–12, not a deferral. In addition, the ED clarified that the reduction for FY 2012–13 represented an error, and that the FY 2012–13 award had not been reduced.

	August 17, 2011
	CDE staff, including Ms. Hunkapiller and Ms. Alcala, participated in a conference call with ED staff to request clarification about the August 11, 2011, grant award relative to Assurances 3A and 3B.

	August 11, 2011
	The CDE received a new PCSGP Grant Award Notification that included formal notice regarding lack of compliance with Assurances 3A and 3B. This award notification included special terms and conditions that required the CDE to respond by September 1, 2011, with either evidence of compliance or a written plan to comply by September 1, 2011. In addition, the terms specify that failure to comply or have a plan approved by the ED by January 30, 2012, will result in action, which may include but not necessarily be limited to, withholding of grant funds, placing the grant on a cost reimbursement system of payment, terminating the grant, or initiating a recovery of funds proceeding.

The CDE received a revised PCSGP Grant Award Notification that included reduced award amounts for FYs 2010–11 and 2011–12 and formal notice regarding lack of compliance with Assurances 3A and 3B. The award notification contained a notification signed by the ED on July 29, 2011, that reduced the FY 2011–12 amount from $51,596,028 to $40,178,454 and a notification signed by the ED on August 4, 2011, that showed reduced the FY 2012–13 amount from $60,866,275 to $30,014,848.

	June 14 and July 2011
	The CDE staff, including Ms. Hunkapiller, and ED staff exchanged phone calls regarding CDE’s efforts to influence charter renewal legislation to reflect Assurance 3B.

	May 24, 2011
	The ED responded via e-mail that the CSD May 23, 2011, response was partially compliant with Assurance 3A and noncompliant with Assurance 3B.

	May 23, 2011
	The CSD sent an e-mail to the ED responding Assurances 3A and 3B. This response provided further clarification regarding the State’s accountability system and charter renewal and revocation law; newly enacted regulations regarding charter revocation; and pending renewal legislation that CDE was attempting to influence to reflect the assurances.

	March 31, 2011
	The ED replied via e-mail that the CSD’s November 1, 2010, response to concerns with Assurances 3A and 3B was insufficient.

	December 2010
	Beth Hunkapiller, (Director, CDE CSD), attended a meeting for PCSGP state educational agency directors at the ED and discussed Assurances 3A and 3B with ED staff.

	November 1, 2010
	The CDE CSD sent a response letter regarding Assurances 3A and 3B to the ED. This letter described current law and regulation regarding charter authorization, renewal, and revocation as it pertained to the assurances.

	October 2010
	The CDE was informed that California’s authorization, renewal, and revocation laws were inadequate relative to Assurances 3A and 3B of the PCSGP application.

	August 18, 2010
	The CDE received the federal PCSGP grant award notification.
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