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 FORMCHECKBOX 
 General Waiver

	SUBJECT

Request by Mt. Diablo Unified School District to waive California Education Code Section 47660 regarding the impact of Clayton Valley Charter High School Funding.
Waiver Number: 136-2-2012
	 FORMCHECKBOX 
 Action
 FORMCHECKBOX 
 Consent




	RECOMMENDATION


 FORMCHECKBOX 
  Approval   FORMCHECKBOX 
  Approval with conditions   FORMCHECKBOX 
  Denial
The California Department of Education (CDE) recommends that the State Board of Education (SBE) deny the waiver request per Education Code (EC) Section 33051(a)(6) because the request would substantially increase state costs. Further, as made evident in EC Section 33050(a)(8), statutes that govern local educational agency apportionments are not waivable. The section requested to be waived is in effect an apportionment statute, although not listed in EC Section 33050. Legislation is the appropriate remedy, as explained in greater detail below (see Summary of Key Issues). 
	SUMMARY OF PREVIOUS STATE BOARD OF EDUCATION DISCUSSION AND ACTION


The SBE heard this waiver at its May 2012 meeting; the motion to accept staff recommendation and deny the waiver did not pass. If no action is taken at this (July 2012) meeting, by statute, the waiver will be deemed approved without conditions. 
	SUMMARY OF KEY ISSUES


Application of current law results in a gain or loss of funding for any unified school district, which is the sponsor of a conversion charter school (whether it be a county office approving a charter school is the authorizer or a district that initially denied the charter school is the sponsor). The loss (or gain) in school district apportionment as a result of this law is not an unintended consequence. 
A petition for a charter school cannot be denied due to the fiscal impact on a school district.  

Mt. Diablo is one of 14 districts that have lost funds due to the approval of a conversion charter school; the statewide adverse fiscal impact for these districts is $8.4 million. (Thirteen districts actually gained state funds as a result of the conversion charter school.) 
Accordingly, CDE is recommending denial of this waiver request because legislation is the appropriate remedy, whether retroactive or prospective, for the following reasons: 1) current law contemplated a negative fiscal consequence; 2) to approve the request is tantamount to the SBE making an appropriation of Proposition 98 funds, which would either increase the Proposition 98 guarantee in the current and future years, or more likely to result in less funding for other local educational agencies; 3) approval would also create a precedent, wherein 13 other districts would likely immediately be requesting a similar waiver at a statewide cost of about $6.7 million; 4) all future adversely impacted unified school districts, due to conversion charter schools, would apply for a waiver; 5) it is conceivable that other apportionment matters may be brought before the SBE unless specifically exempted from the waiver process; and 6) under the constitution, only the Legislature may make an apportionment, thus the approval of this waiver, or future similar waivers, may subject the SBE to litigation.    

An explanation in greater detail is as follows. Pursuant to EC Section 47660, conversion charter schools that are sponsored by unified school districts (USDs) are funded in a manner different than most other charter schools. The purpose of this provision of law is to prevent USDs from converting their district schools to charters and receiving additional funding at an increased cost to the state. 
While these conversion charter schools receive the same block grant funding from the state as new start-up charter schools, the sponsoring USD’s funding is adjusted either up or down due to the conversion charter. This adjustment does not occur for start-up charter schools or conversion charter schools that are sponsored by elementary or high school districts. 
To adjust the USD’s funding, the average daily attendance (ADA) of the conversion charter school is combined with the school district’s ADA, and revenue limit funding is provided to the district based on the combined district and charter ADA. Then, an offset is made to the district revenue limit that is equivalent to the conversion charter school’s ADA times the appropriate charter block grant rate. To the extent that the charter school receives more or less funding than it would if it were still part of the district (i.e., depending on whether the charter block grant rate is higher or lower than the district’s revenue limit rate), that difference is added to, or subtracted from, the district’s revenue limit funding.
In the case of Mt. Diablo USD, the district denied the Clayton Valley Charter High School (CVCHS) charter petition, but the Contra Costa County Office of Education approved the petition on appeal. The Mt. Diablo USD is still the sponsoring district, and the funding will work like any other conversion charter school in a USD, meaning the difference between the charter block grant rate and the district revenue limit will still be added to, or subtracted from, the district’s revenue limit funding. The CVCHS is scheduled to open in the fall of 2012.
According to Mt. Diablo USD, it is a low wealth USD funded below the statewide average. Including the charter school’s students in the district’s revenue limit calculation and then having the district pay out to the charter general purpose block grant based on the statewide average high school district rate causes the district to lose $979.84 per unit of ADA at the school. This creates a loss of approximately $1.74 million annually at a time when school funding has already been cut, and is proposed to be further reduced in the 2012–13 budget. This creates a significant hardship upon other students in the district. The district is asking to waive the provision of law that adjusts the district’s revenue limit funds based on the charter ADA, thus holding the district’s funding constant.
There are 27 charter schools that are funded pursuant to EC Section 47660 in the 2011-12 fiscal year. Of those, 14 charter schools effectively reduce the revenue limit funding of the sponsoring district, at an annual cost to these 14 districts of approximately $8.4 million. 
Because this is a general waiver, if the SBE decides to deny the waiver, it must cite one of the seven reasons in EC 33051(a). The state board shall approve any and all requests for waivers except in those cases where the board specifically finds any of the following: (1) The educational needs of the pupils are not adequately addressed. (2) The waiver affects a program that requires the existence of a schoolsite council and the schoolsite council did not approve the request. (3) The appropriate councils or advisory committees, including bilingual advisory committees, did not have an adequate opportunity to review the request and the request did not include a written summary of any objections to the request by the councils or advisory committees. (4) Pupil or school personnel protections are jeopardized. (5) Guarantees of parental involvement are jeopardized. (6) The request would substantially increase state costs. (7) The exclusive representative of employees, if any, as provided in Chapter 10.7 (commencing with Section 3540) of Division 4 of Title 1 of the Government Code, was not a participant in the development of the waiver.
Demographic Information: Mt. Diablo USD has a student population of 34,650 and is located in a suburban city in Contra Costa County.
Authority for Waiver: EC Section 33050

Period of request: July 1, 2012, to June 30, 2014
Local board approval date(s): February 22, 2012
Public hearing held on date(s): February 22, 2012
Bargaining unit(s) consulted on date(s): Mt. Diablo Education Association, February 7, 2011.
Name of bargaining unit/representative(s) consulted: Mike Langley, President
Position of bargaining unit(s) (choose only one): 

 FORMCHECKBOX 
  Neutral                        FORMCHECKBOX 
  Support                      FORMCHECKBOX 
  Oppose: 

Comments (if appropriate): 
Public hearing advertised by (choose one or more):

 FORMCHECKBOX 
 posting in a newspaper       FORMCHECKBOX 
 posting at each school           FORMCHECKBOX 
 other (specify) Notice to Contra Costa Times and District Office website.
Advisory committee(s) consulted: Budget Advisory Committee
Objections raised (choose one):  FORMCHECKBOX 
  None       FORMCHECKBOX 
  Objections are as follows:

Date(s) consulted: February 16, 2012
	FISCAL ANALYSIS (AS APPROPRIATE)


If approved, this waiver would increase state General Fund Proposition 98 costs by approximately $1.74 million annually. 
	ATTACHMENT(S)


Attachment 1: Mt. Diablo Unified School District General Waiver Request 136-2-2012 
 (4 pages) (Original waiver request is signed and on file in the Waiver Office.)

CALIFORNIA DEPARTMENT OF EDUCATION

GENERAL WAIVER REQUEST








First Time Waiver:
_X_

GW-1 (Rev. 10-2-09) 
 http://www.cde.ca.gov/re/lr/wr/      Renewal Waiver
Send Original plus one copy to: 




Send Electronic copy in Word and 


Waiver Office, California Department of Education

back-up material to: waiver@cde.ca.gov
1430 N Street, Suite 5602
Sacramento, CA 95814

	
	CD CODE
	

	0
	7
	611
	1
	7
	5
	4

	Local educational agency:

      Mt. Diablo Unified School District
	Contact name and Title:

Deborah A. Cooksey

Associate General Counsel
	Contact person’s e-mail address:

cookseyd@mdusd.org

	Address:                                         (City)                              (State)                        (ZIP)

1936 Carlotta Drive

Concord


CA
      94519
                                                                                                 
	Phone (and extension, if necessary):

 (925) 682-8000, ext. 4063
Fax Number:   (925) 680-2505

	Period of request:  (month/day/year)

From:      7/1/12             To:    6/30/14
	Local board approval date: (Required)

2-22-12

	Date of public hearing:  (Required)

2-22-12


	LEGAL CRITERIA

	1. Under the general waiver authority of Education Code 33050-33053, the particular Education Code or California

    Code of Regulations section(s) to be waived (number):         47660            Circle One:  EC  or  CCR

   Topic of the waiver:   Impact of CVCHS Conversion Funding

	2. If this is a renewal of a previously approved waiver, please list Waiver Number:   NO  and date of SBE Approval______ 

    Renewals of waivers must be submitted two months before the active waiver expires.

	3. Collective bargaining unit information. Does the district have any employee bargaining units? __ No   X   Yes   If yes, 

     please complete required information below:

    Bargaining unit(s) consulted on date(s):        MDEA (Teachers’ Union) on February 7, 2011   

    Name of bargaining unit and representative(s) consulted:        MDEA -- Mike Langley, President 
    The position(s) of the bargaining unit(s):  __  Neutral    X  Support  __ Oppose (Please specify why) 

    Comments (if appropriate):  “A District-neutral fiscal impact of the charter would be a good thing.”  Mike Langley
    

	4. Public hearing requirement:  A public hearing is not simply a board meeting, but a properly noticed public hearing held

    during a board meeting at which time the public may testify on the waiver proposal. Distribution of local board agenda does 

    not constitute notice of a public hearing. Acceptable ways to advertise include: (1) print a notice that includes the time, 

    date, location, and subject of the hearing in a newspaper of general circulation; or (2) in small school districts, post a formal 

    notice at each school and three public places in the district.

    How was the required public hearing advertised?   Notice to Contra Costa Times and  District Office Website
     X   Notice in a newspaper    X  Notice posted at each school   X Other: (Please specify)  

	5. Advisory committee or school site councils. Please identify the council(s) or committee that reviewed this waiver:  
        Date the committee/council reviewed the waiver request:     sent via email on 2/16/12 to the Budget Advisory Committee
        Were there any objection(s)?  No  X     Yes ___    (If there were objections please specify)  


CALIFORNIA DEPARTMENT OF EDUCATION

GENERAL WAIVER REQUEST

GW-1 (10-2-09)
	6. Education Code or California Code of Regulations section to be waived. If the request is to waive a portion of a section, type the text of the pertinent sentence of the law, or those exact phrases requested to be waived (use a strike out key). 

                   Please See Attachment A


	7. Desired outcome/rationale. Describe briefly the circumstances that brought about the request and why the waiver is necessary to achieve improved student performance and/or streamline or facilitate local agency operations. If more space is needed, please attach additional pages.

                Please See Attachment B


	8. Demographic Information: 

(District/school/program)  Mt. Diablo Unified School District has a student population of   34,650  and is located in a Suburban City in Contra Costa County.



	Is this waiver associated with an apportionment related audit penalty? (per EC 41344)    No  FORMCHECKBOX 
    Yes  FORMCHECKBOX 
 

(If yes, please attach explanation or copy of audit finding)

Has there been a Categorical Program Monitoring (CPM) finding on this issue? No  FORMCHECKBOX 
     Yes  FORMCHECKBOX 
 

(If yes, please attach explanation or copy of CPM  finding)                                                                                                                                                                                                      

	District or County Certification – I hereby certify that the information provided on this application is correct and complete.



	Signature of Superintendent or Designee:


	Title:

Steven Lawrence, Ph.D.
Superintendent
	Date:

February 23, 2012

	FOR CALIFORNIA DEPARTMENT OF EDUCATION USE ONLY

	Staff Name (type or print):


	Staff Signature:


	Date:



	Unit Manager (type or print):


	Unit Manager Signature:

 
	Date:



	Division Director (type or print):


	Division Director Signature:

 
	Date:



	Deputy (type or print):


	Deputy Signature:


	Date:




ATTACHMENT A

#6:  MDUSD GENERAL WAIVER REQUEST 

EDUCATION CODE SECTION TO BE WAIVED:  47660

CLAYTON VALLEY CHARTER HIGH SCHOOL FUNDING IMPACT

Waive the stricken through provisions of Ed Code Section 47660 which provides that:

 “(a)  For purposes of computing eligibility for, and entitlements to, general purpose funding and operational funding for categorical programs, the enrollment and average daily attendance of a sponsoring local educational agency shall exclude the enrollment and attendance of pupils in its charter schools funded pursuant to this chapter.

(b)(1) Notwithstanding subdivision (a), and commencing with the 2005-06 fiscal year, for purposes of computing eligibility for, and entitlements to, revenue limit funding, the average daily attendance of a unified school district, other than a unified school district that has converted all of its schools to charter status pursuant to 47606, shall include all attendance of pupils who reside in the unified school district and who would otherwise have been eligible to attend a noncharter school of the school district, if the school district was a basic aid school district in the prior fiscal year, or if the pupils reside in the unified district and attended a charter school of that school district that converted to charter status o or after July 1, 2005.  Only the attendance of pupils described by this paragraph shall be included in the calculation made pursuant to paragraph (7) of subdivision (h) of Section 42238.” 

Practical Effect of Waiver

· The Clayton Valley Charter High School, a conversion charter, would be treated 

the same as a start-up charter and the funding difference between the District’s 

unified rate and the high school rate, would not be borne by the remaining 

students and families of the district.  

ATTACHMENT B

#7:  MDUSD GENERAL WAIVER REQUEST 

DESIRED OUTCOME/RATIONALE

  CLAYTON VALLEY CHARTER HIGH SCHOOL FUNDING IMPACT
On January 11, 2012, Contra Costa County Office of Education approved the conversion of Clayton Valley High School to an independent charter school.  CVHS is the District’s second largest high school and houses approximately 5.47% of the District’s pupils.  Mt. Diablo USD is a low wealth unified district funded below the statewide average.  The inclusion of the school’s students in the District’s revenue limit and then having the District pay out to the charter general purpose block grant based on the statewide average high school district rate causes the District to lose $979.84 per unit of ADA at the school.  This creates a loss of approximately $1.74M annually at a time when school funding has already been cut, and is proposed to be further reduced in the 2012-13 budget.  This creates a significant hardship upon the remaining students in the District.  

Funding a comprehensive high school conversion charter in a unified district at the high school district rate ignores the reason the high school district rate is higher than the elementary rate.  It is higher to help cover the costs of students who are more expensive to serve: continuation; community day; and other students at risk of dropping out of school.  Comprehensive high school students are not that much more expensive to serve than elementary or middle school students due to the fact that State law mandates a single salary schedule for unified districts.  However, under current scenario, the District will retain all of the expensive to serve students and will lose the funding with which to serve them.  

If the effect is spread across the entire District, it results in a loss of $56.68 per unit of ADA (a 1.09% decrease) for all other schools in the District.  However, many parents in the other communities in the District feel strongly that other feeder patterns should remain unaffected and the impact of this cut should be borne solely by the Clayton Valley feeder pattern.  There are currently 3,504.68 units of ADA in the other schools that are part of the Clayton Valley feeder pattern.  A small portion of two of the schools feeds into another high school attendance area, but their ADA is included in this calculation.  Spreading the loss of revenue among these four elementary schools and two middle schools would create a loss of funding of $496.81 per unit of ADA (a 9.53% decrease) on these campuses, and would put their funding at $4,711.35/ADA, well below the statewide average for elementary school districts.

Maintaining this disparity also works against the State’s intended objective of district unification and consolidation as it creates a penalty should any high school in the consolidation ever decide to convert to charter status.  

Until now, conversion charter high schools have been predominantly limited to the Los Angeles Unified School District.  If a school in LAUSD of 1,777 converts out of a district of 571,225, it comprises only 0.31% of that district’s students.  The conversion of the school in LAUSD creates a loss to the other LAUSD schools of $3.05 per ADA.  In our District the loss is nearly 20 times that amount.   

Through this waiver, the District seeks to neutralize the financial impact to the other students of the District.
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