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CALIFORNIA STATE BOARD OF EDUCATION
July 2012 AGENDA
 FORMCHECKBOX 
 Specific Waiver

	SUBJECT

Request by three districts, under the authority of California Education Code Section 41382, to waive portions of Education Code sections 41376 (a), (c), and (d) and/or 41378 (a) through (e), relating to class size penalties for kindergarten through grade three. For kindergarten, the overall class size average is 31 to one with no class larger than 33. For grades one through three, the overall class size average is 30 to one with no class larger than 32. 
Waiver Numbers: Helendale Elementary School District 27-3-2012
                             Little Lake City Elementary School District 41-4-2012
                             Tustin Unified School District 3-5-2012
	 FORMCHECKBOX 
   Action
 FORMCHECKBOX 
   Consent



	RECOMMENDATION


 FORMCHECKBOX 
  Approval    FORMCHECKBOX 
 Approval with conditions   FORMCHECKBOX 
  Denial 
The California Department of Education (CDE), based on the finding below, recommends that the class size penalties for kindergarten through grade three be waived provided that the overall average and individual class size average is not greater than the CDE recommended class size on Attachment 1. The waivers do not exceed two years less one day.
Finding: Given the extremely challenging fiscal environment for California schools and the specific financial circumstances described by each district in its waiver application, the State Board of Education (SBE) finds that the districts’ continued ability to maintain the delivery of instruction and required program offerings in all core subjects, including reading and mathematics, will be seriously compromised by the financial penalties the districts would otherwise incur without approval of the requested waiver. In these circumstances, the SBE finds specifically that the class size penalty provisions of Education Code (EC) sections 41376 and/or 41378 will, if not waived, prevent the districts from developing more effective educational programs to improve instruction in reading and mathematics in the classes specified in the districts’ applications.
	SUMMARY OF PREVIOUS STATE BOARD OF EDUCATION DISCUSSION AND ACTION


Since September 2009, the SBE has approved all kindergarten through grade three class size penalty waiver requests as proposed by CDE. Before the September 2009 board meeting, no waivers had been submitted since 1999. 
	SUMMARY OF KEY ISSUES


Education Code Section 41382 allows the SBE to approve an exemption to the class size penalties assessed for kindergarten through grade three if the associated statutory class size requirements prevent the school and school district from developing more effective educational programs to improve instruction in reading and mathematics. Under this authority, these districts are requesting a waiver of subdivisions (a) through (e) of EC Section 41378, which provide for a penalty if the average class size on a district-wide basis for kindergarten exceeds 31 students or individual class levels exceed 33, and/or subdivisions (a), (c), and (d) of EC Section 41376, which provide for a penalty if the average class size on a district-wide basis for grades one through three exceeds 30 students, or individual class levels exceed 32. Since this particular statute regarding class size limits was written in 1964, given the current fiscal environment in school districts statewide, consideration of this and similar waivers is warranted.
The districts listed on Attachment 1 request flexibility to temporarily increase class sizes in kindergarten through grade three or grades one through three to reduce expenditures in light of the statewide budget crisis and the associated reductions in revenue limit funds provided by the state. Since fiscal year 2008–09, most districts have experienced at least a 10 percent reduction in revenue limit funding in addition to the elimination of statutory cost of living adjustments. Furthermore, payments for over one-quarter of what they are due have been deferred until the next fiscal year. 
A positive certification is assigned to a school district that will meet its financial obligations in the current and two subsequent fiscal years. A qualified certification is assigned when a district may not meet its financial obligations for the current or two subsequent fiscal years. A negative certification is assigned when a district will be unable to meet its financial obligations for the remainder of the current year or for the subsequent fiscal year. Each district’s most recent status is identified on Attachment 1.
To address funding reductions, districts are using various options in addition to increasing class size, including categorical program spending flexibility, reducing the number of days in the school year, employee furloughs, salary reductions, layoffs, or school closures. 

Each district states that without the waiver, the core reading and math programs will be compromised by the fiscal penalties incurred. The estimated annual penalty should the district increase the class size average without a waiver is provided on Attachment 1.

The Department recommends, based on the finding above, that the class size penalties for kindergarten through grade three be waived provided the overall average and the individual class size average is not greater than the CDE recommended level shown on Attachment 1. Should any district exceed this new limit, the class size penalty would be applied per statute.

	FISCAL ANALYSIS (AS APPROPRIATE)


See Attachment 1 for estimated penalty amounts for each district without the waiver approval.

	ATTACHMENT(S)


Attachment 1:   List of Waiver Numbers, Districts, and Information Regarding Each

                         Waiver. (1 page)

Attachment 2:   Helendale Elementary School District Specific Waiver Request            (5 pages) (Original waiver request is signed and on file in the Waiver Office.)

Attachment 3:   Little Lake City Elementary School District Specific Waiver Request     (6 pages) (Original waiver request is signed and on file in the Waiver Office.)
Attachment 4:   Tustin Unified School District Specific Waiver Request (5 pages) (Original waiver request is signed and on file in the Waiver Office.)

	Waiver Number
	District
	Period of Request
	District’s Request
	CDE Recommended (New Maximum)
	Bargaining Unit, Representatives Consulted, Date, and Position
	Local Board and Public Hearing Approval Date
	Advisory Committee(s) Consulted, Date/Position
	Potential Annual Penalty Without Waiver
	Fiscal Status
	Previous Waivers

	27-3-2012
	Helendale Elementary School District
	Requested: 

July 1, 2012 to June 30, 2013

Recommended: July 1, 2012 to June 29, 2013
	For K-3: Overall average 35; no class size larger than 35
	For K-3: Overall average 35; no class size larger than 35
	Helendale Professional Teachers Association, Virginia Price, President, 3/8/12
Oppose
	March 14, 2012
	Helendale Elementary, 3/8/12
Objections
	$229,984 
	Positive
	No

	
	
	
	
	
	
	
	
	
	
	

	41-4-2012
	Little Lake City Elementary School District
	Requested:

July 11, 2012 to June 29, 2014
Recommended: July 1, 2012 to June 29, 2014
	For K-3: Overall average 34; no class size larger than 35
	For K-3: Overall average 34; no class size larger than 35
	Little Lake Educators Association, Terry Tanori, President, 3/9/12
Oppose
	April 17, 2012
	District Advisory Committee and District English Learner Advisory Committee 3/8/12
No Objections
	$1,695,729 
each year
	Qualified
	No

	
	
	
	
	
	
	
	
	
	
	

	3-5-2012
	Tustin Unified School District
	Requested:

July 1, 2012 to June 29, 2014

Recommended: July 1, 2012 to June 29, 2014
	For 1-3: Overall average 33; no class size larger than 35
	For 1-3: Overall average 33; no class size larger than 35
	Tustin Educators Association, Thomas Prendergast, 3/27/12

Oppose
California State Employees Association, Irma Dicochea, President; 3/28/12
Support
	April 30, 2012
	Coordinating Council, 4/24/12
Objections
	$884,000 each year
	Positive
	Yes 

7/1/10 to 6/29/12

	
	
	
	
	
	
	
	
	
	
	


Created by the California Department of Education

May 10, 2012

CALIFORNIA DEPARTMENT OF EDUCATION

SPECIFIC WAIVER REQUEST

First Time Waiver:
  x

SW-1 (Rev. 10-2-09)            http://www.cde.ca.gov/re/lr/wr/
Renewal Waiver:
__

Send Original plus one copy to: 


Send Electronic copy in Word and

Waiver Office, California Department of Education 

back-up material to: waiver@cde.ca.gov
1430 N Street, Suite 5602
Sacramento, CA 95814

	
	CD CODE
	

	
	6
	7
	7
	3
	6
	

	Local educational agency:

Helendale School District

      
	Contact name and Title:

Dr. Phillip R. Tenpenny, Superintendent
	Contact person’s e-mail address:  phillip_tenpenny @helendale.k12.ca.us



	Address:                                          (City)                              (State)                        (ZIP)

P.O. Box 249, Helendale, CA 92342


	Phone (and extension, if necessary):

 (760) 952-1180

Fax number:  (760) 952-1178

	Period of request:  (month/day/year)

From: 07/01/2012                 To:  06/30/2013
	Local board approval date: (Required)

March 14, 2012

	LEGAL CRITERIA

	1. Authority for the waiver:  EC  Specific code section: 41382

Write the EC Section citation, which allows you to request, or authorizes the waiver of the specific EC Section you want to waive.

EC 41382.  The principal of any elementary school maintaining  kindergarten classes or regular day classes in grades 1 to 3, inclusive, may recommend to the governing board of the school district, or the governing board may adopt a resolution determining, that an exemption should be granted from any of the provisions of Section 41376, 41378, or 41379 with respect to such classes on the basis that such provisions prevent the school and school district from developing more effective educational programs to improve instruction in reading and mathematics for pupils in the specified classes. Upon approval of such recommendation, or the adoption of such resolution, the governing board shall make application to the State Board of Education on behalf of the school for an exemption for such classes from the specified provisions. The State Board of Education shall grant the application if it finds that the specified provisions of Section 41376, 41378, or 41379 prevent the school from developing more effective educational programs to improve instruction in reading and mathematics for pupils in the specified classes and shall, upon granting the application, exempt the school district from the penalty provision of such sections.



	2. Education Code or California Code of Regulations or portion to be waived.

Section to be waived:  (number)  41378 and 41376(a) , (c), and (d)                        Circle One:  EC or CCR
Brief Description of the topic of the waiver:  Waiver for Class Size Penalty for grades Kindergarten through grade 3



	3. If this is a renewal of a previously approved waiver, please list Waiver No:   ______ and date of SBE approval _______ 

       Renewals of Waivers must be approved by the local board and submitted two months before the active waiver expires.

	4. Collective bargaining unit information. (Not necessary for EC  56101 waivers)

       Does the district have any employee bargaining units? __ No _x_ Yes    If yes, please complete required information 

       below:

       Bargaining unit(s) consulted on date(s):   March 8, 2012

       Name of bargaining units and representative(s) consulted:    Helendale Professional Teachers’ Association (HPTA)                  Mrs. Virginia Price (President)

      The position(s) of the bargaining unit(s): ___  Neutral   ___  Support  _x__ Oppose (Please specify why)

      Comments (if appropriate):  HPTA believes class sizes of 35 will weaken the instructional program.

	5. Advisory committee or school site council that reviewed the waiver. Name:  Helendale Elementary  

Per EC 33051(a) if the waiver affects a program that requires a school site council that council must approve the request.

Date advisory committee/council reviewed request:   March 8, 2012
      ___  Approve   ___  Neutral       x   Oppose 

      Were there any objection? Yes _x_ No ___ (If there were objections please specify)  Council members are concerned that students will not be able to receive the same level of attention and instruction that currently exists.




CALIFORNIA DEPARTMENT OF EDUCATION

SPECIFIC WAIVER REQUEST


SW-1 (Rev. 10-2-09)
	6. Education Code or California Code of Regulations section to be waived. If the request is to waive a portion of a section, type the text of the pertinent sentence of the law, or those exact phrases requested to be waived (or use a strike out key if only portions of sections are to be waived). (Attach additional pages if necessary.) 

See attached “Item #6:  To Waive the Class Size Penalty (Grade K-3) Prospectively EC §41378 and §41376(a), (c), and (d)”.         



	7. Desired outcome/rationale. State what you hope to accomplish with the waiver. Describe briefly the circumstances that brought about the request and why the waiver is necessary to achieve improved student performance and/or streamline or facilitate local agency operations. (Attach additional pages if necessary.) 

The district requests a waiver to increase the district wide average number of pupils per each full-time equivalent (FTE) teacher for grades Kindergarten, from the current 31 per FTE to 35 per FTE.  For grades 1-3, from the current 30 per FTE to 35 per FTE.

The Helendale Professional Teachers’ Association Collective Bargaining Agreement (CBA) does not include language regarding a cap on class size averages.

To meet the requirements of EC §41378 and §41376, the district would need to continue staffing at current levels.  The statewide budget crisis has affected the financial health of the district, putting district operations at risk.  The district believes it necessary to reduce staffing levels in an effort to preserve student programs and district operations to remain solvent.



	8. Demographic Information:

Helendale School District has a student population of 559 and is located in a rural location in San Bernardino County.



	Is this waiver associated with an apportionment related audit penalty? (per EC 41344)   x  No     __  Yes 

 (If yes, please attach explanation or copy of audit finding) 

Has there been a Categorical Program Monitoring (CPM) finding on this issue? x No     __  Yes 

(If yes, please attach explanation or copy of CPM finding)                                                                                                                                                                                                                                                                                                                                                                                  

	District or County Certification – I hereby certify that the information provided on this application is correct and complete.


	Signature of Superintendent or Designee:

       
	Title:  Superintendent


	Date:  March 14, 2012



	Signature of SELPA Director (only if a Special Education Waiver)

 
	Date:



	FOR CALIFORNIA DEPARTMENT OF EDUCATION USE ONLY

	Staff Name (type or print):


	Staff Signature:

 
	Date:



	Unit Manager (type or print):


	Unit Manager Signature:

 
	Date:



	Division Director (type or print):


	Division Director Signature:

 
	Date:



	Deputy (type or print):


	Deputy Signature:

 
	Date:




Item #6:  To Waive the Class Size Penalty (Grades K, 1-3) Prospectively

EC §41378 and §41376(a), (c) and (d)

________________________

41378.  The Superintendent of Public Instruction, in computing apportionments and allowances from the State School Fund for the second principal apportionment, shall determine the following for the kindergarten classes maintained by each school district maintaining kindergarten classes.     

(a) The number of pupils enrolled in each kindergarten class, the total enrollment in all such classes, and the average number of pupils enrolled per class.

(b) The total number of pupils which are in excess of thirty-three (33) in each class having an enrollment of more than thirty-three (33).

(c) The total number of pupils by which the average class size in the district exceeds 31.

(d) The greater number of pupils as determined in (b) or (c) above.

(e) He shall compute the product obtained by multiplying the excess number of pupils computed pursuant to subdivision (d) of this section by ninety-seven hundredths (0.97). He shall decrease the average daily attendance reported under the provisions of Section 41601 by the resulting product.

41376.  The Superintendent of Public Instruction, in computing apportionments and allowances from the State School Fund for the second principal apportionment, shall determine the following for the regular day classes of the elementary schools maintained by each school district:

   (a) For grades 1 to 3, inclusive, he shall determine the number of classes, the number of pupils enrolled in each class, the total enrollment in all such classes, the average number of pupils enrolled per class, and the total of the numbers of pupils which are in excess of thirty (30) in each class.  

  For those districts which do not have any classes with an enrollment in excess of 32 and whose average size for all the classes is 30.0 or less, there shall be no excess declared. For those districts which have one or more classes in excess of an enrollment of 32 or whose average size for all the classes is more than 30, the excess shall be the total of the number of pupils which are in excess of 30 in each class having an enrollment of more than 30.

   (b) For grades 4 to 8, inclusive, he shall determine the total number of pupils enrolled, the number of full-time equivalent classroom teachers, and the average number of pupils per each full-time equivalent classroom teacher. He shall also determine the excess if any, of pupils enrolled in such grades in the following manner:

  
(1) Determine the number of pupils by which the average number of pupils per each full-time equivalent classroom teacher for the current fiscal year exceeds the greater of the average number of pupils per each full-time equivalent classroom teacher in all the appropriate districts of the state, as determined by the Superintendent of Public Instruction, for October 30, 1964, or the average number of pupils per each full-time equivalent classroom

teacher which existed in the district on either October 30, 1964 or March 30, 1964, as selected by the governing board.

   
(2) Multiply the number determined in (1) above by the number of full-time equivalent classroom teachers of the current fiscal year.

   
(3) Reduce the number determined in (2) above by the remainder which results from dividing such number by the average number of pupils per each full-time equivalent teacher for October 30, 1964, as determined by the Superintendent of Public Instruction in (1) above.

   (c) He shall compute the product obtained by multiplying the excess number of pupils, if any, under the provisions of subdivision (a) of this section by ninety-seven hundredths (0.97), and shall multiply the product so obtained by the ratio of statewide change in average daily attendance to district change in average daily attendance. Change in average daily attendance shall be determined by dividing average daily attendance in grades 1, 2 and 3 reported for

purposes of the first principal apportionment of the current year by that reported for purposes of the first principal apportionment of the preceding year.

   (d) If the school district reports that it has maintained, during the current fiscal year, any classes in which there were enrolled pupils in excess of thirty (30) per class pursuant to subdivision (a) of this section, and there is no excess number of pupils computed pursuant to subdivision (b) of this section, he shall decrease the average daily attendance reported under the provisions of Section 41601 by the product determined under subdivision (c) of this

section.

   (e) If the school district reports that it has maintained, during the current fiscal year, no classes in which there were enrolled pupils in excess of thirty (30) per class determined pursuant to subdivision (a) of this section, and there is

an excess number of pupils computed pursuant to subdivision (b) of this section, he shall make the following computation:     He shall compute the product obtained by multiplying the excess number of pupils computed pursuant to subdivision (b) of this section by ninety-seven hundredths (0.97) and shall multiply the product so

obtained by the ratio of statewide change in average daily attendance to the district change in average daily attendance. He shall decrease the average daily attendance reported under the provisions of Section 41601 by the resulting product.  

   (f) If the school district reports that it has maintained, during the current fiscal year, any classes in which there were enrolled pupils in excess of thirty (30) per class determined pursuant to subdivision (a) of this section, and there is an excess number of pupils computed pursuant to subdivision (b) of this section, he shall make the following computation:

   He shall add to the product determined under subdivision (c) of this section, the product determined under subdivision (e) of this section and decrease the average daily attendance reported under the provisions of Section 41601 by this total amount.  

  The governing board of each school district maintaining elementary schools shall report for the fiscal year 1964-65 and each year thereafter the information required for the determination to be made by the Superintendent of Public Instruction under the provisions of this section in accordance with instructions provided on forms furnished and prescribed by the Superintendent of Public Instruction.  Such information shall be reported by the school district together with, and at the same time as, the reports required to be filed for the second principal apportionment of the State School Fund. The forms on which the data and information is reported shall include a certification by each school district superintendent or chief administrative officer that the data is correct and accurate for the period covered, according to his best information and belief.

   For purposes of this section, a "full-time equivalent classroom teacher" means an employee of an elementary, high school, or unified school district, employed in a position requiring certification qualifications and whose duties require him to teach pupils in the elementary schools of that district in regular day classes for the full time for which he is employed during the regular school day. In reporting the total number of full-time equivalent classroom teachers, there shall be included, in addition to those employees defined above, the full-time equivalent of all fractional time for which employees in positions requiring certification qualifications are required to devote to teaching pupils in the elementary schools of the district in regular day classes during the regular school day.

   For purposes of this section, the number of pupils enrolled in each class means the average of the active enrollment in that class on the last teaching day of each school month which ends prior to April 15th of each school year.

   The provisions of this section are not applicable to school districts with less than 101 units of average daily attendance for the current fiscal year.

   Although no decreases in average daily attendance shall be made for the fiscal year 1964-65, reports are required to be filed under the provisions of this section, and the Superintendent of Public Instruction shall notify each school district the amount of the decrease in state allowances which would have been effected had such decrease in average daily attendance been applied.  The Superintendent of Public Instruction shall adopt rules and regulations which he may deem necessary for the effective administration of this section. Such rules and regulations may specify that no decrease in average daily attendance reported under the provisions of Section 41601 shall be made for a school district on account of large classes due to instructional television or team teaching, which may necessarily involve class sizes at periods during the day larger than the standard set forth in this section.

March 26, 2012

Stel Cordano, Consultant

School Fiscal Services Division

California Department of Education

1430 N Street, Suite 5602

Sacramento, CA 95814

Dear Ms. Cordano,

Thank you for your prompt response to our K-3 Class Size Penalty Waiver Request for the Helendale School District.  Please be advised that this waiver is needed to prevent an adverse impact upon student learning particularly in the core subjects such as reading and mathematics.

The District feels that the continued ability to maintain the delivery of instruction and required program offering in all core subjects, including reading and mathematics, will be seriously compromised by the financial penalties that the district would otherwise incur without the requested waivers.

Sincerely,

Phillip R. Tenpenny, Ph.D.

Superintendent

CALIFORNIA DEPARTMENT OF EDUCATION

SPECIFIC WAIVER REQUEST

First Time Waiver:
_X_

SW-1 (Rev. 10-2-09)         http://www.cde.ca.gov/re/lr/wr/
Renewal Waiver:
___

Send Original plus one copy to: 


Send Electronic copy in Word and

Waiver Office, California Department of Education 

back-up material to: waiver@cde.ca.gov
1430 N Street, Suite 5602
Sacramento, CA 95814

	
	CD CODE
	

	1
	9
	6
	4
	7
	1
	7

	Local educational agency:

      Little Lake City School District
	Contact name and Title:

Maria A. Soto, Assistant Superintendent of Educational Services
	Contact person’s e-mail address: maria_soto@

littlelake.k12.ca.us



	Address:                                          (City)                              (State)                        (ZIP)

10515 S. Pioneer Blvd.             Santa Fe Springs                   CA                        90706


	Phone (and extension, if necessary):

(562) 868-8241 ext. 2240

Fax number:  (562) 484-0841

	Period of request:  (month/day/year)

From:       7/11/2012            To:   6/29/2014
	Local board approval date: (Required)

April 17, 2012

	LEGAL CRITERIA

	1.  Authority for the waiver:  Education Code      Specific code section: 41382

Write the EC Section citation, which allows you to request, or authorizes the waiver of the specific EC Section you want to waive.

Please see attachment.

	2. Education Code or California Code of Regulations or portion to be waived.

Section to be waived: 41378 and 41376 (a)(b)(c)                                        Circle One:  EC or CCR
Brief Description of the topic of the waiver:  Waiver of Class Size Penalty for grades K-3.  The District requests to increase the average to 34:1 with no individual class exceeding 35:1.



	3. If this is a renewal of a previously approved waiver, please list Waiver No:   __N/A__ and date of SBE approval __N/A__ 

       Renewals of Waivers must be approved by the local board and submitted two months before the active waiver expires.

	4. Collective bargaining unit information. (Not necessary for EC  56101 waivers)

       Does the district have any employee bargaining units? __ No _(_ Yes    If yes, please complete required information 

       below:

       Bargaining unit(s) consulted on date(s):   March 9, 2012     

       Name of bargaining units and representative(s) consulted:  Little Lake Educators Association - Terry Tanori             

      The position(s) of the bargaining unit(s): ___  Neutral   ___  Support  _(_ Oppose (Please specify why)

      Comments (if appropriate):  Please see attachment.



	5. Advisory committee or school site council that reviewed the waiver. Name: District Advisory Committee and District English Learner Advisory Committee 

6. 
Per EC 33051(a) if the waiver affects a program that requires a school site council that council must approve the request.

Date advisory committee/council reviewed request:   March 8, 2012
      _(_  Approve   ___  Neutral   ___ Oppose 

      Were there any objection? Yes ___ No _(_ (If there were objections please specify)




CALIFORNIA DEPARTMENT OF EDUCATION

SPECIFIC WAIVER REQUEST


SW-1 (Rev. 10-2-09)
	7. Education Code or California Code of Regulations section to be waived. If the request is to waive a portion of a section, type the text of the pertinent sentence of the law, or those exact phrases requested to be waived (or use a strike out key if only portions of sections are to be waived). (Attach additional pages if necessary.) 

 Please see attachment.



	8. Desired outcome/rationale. State what you hope to accomplish with the waiver. Describe briefly the circumstances that brought about the request and why the waiver is necessary to achieve improved student performance and/or streamline or facilitate local agency operations. (Attach additional pages if necessary.) 

Please see attachment.



	9. Demographic Information:

Little Lake City School District has a student population of 4,750 students in grades K-8 and is located in Los Angeles County.



	Is this waiver associated with an apportionment related audit penalty? (per EC 41344)   _(_  No     __  Yes 

 (If yes, please attach explanation or copy of audit finding) 

Has there been a Categorical Program Monitoring (CPM) finding on this issue? _(_ No     __  Yes 

(If yes, please attach explanation or copy of CPM finding)                                                                                                                                                                                                                                                                         

	District or County Certification – I hereby certify that the information provided on this application is correct and complete.


	Signature of Superintendent or Designee:

Maria A. Soto

       
	Title:

Assistant Superintendent of Educational Services


	Date:

April 17, 2012



	Signature of SELPA Director (only if a Special Education Waiver)

 
	Date:



	FOR CALIFORNIA DEPARTMENT OF EDUCATION USE ONLY

	Staff Name (type or print):


	Staff Signature:

 
	Date:



	Unit Manager (type or print):


	Unit Manager Signature:

 
	Date:



	Division Director (type or print):


	Division Director Signature:

 
	Date:



	Deputy (type or print):


	Deputy Signature:

 
	Date:




Little Lake City School District – Specific Waiver Request Attachment

Item 1 – Authority for Waiver

EC 41382.  The principal of any elementary school maintaining kindergarten classes or regular day classes in grades 1 to 3, inclusive, may recommend to the governing board of the school district, or the governing board may adopt a resolution determining, that an exemption should be granted from any of the provisions of Section 41376, 41378, or 41379 with respect to such classes on the basis that such provisions prevent the school and school district from developing more effective educational programs to improve instruction in reading and mathematics for pupils in the specified classes. Upon approval of such recommendation, or the adoption of such resolution, the governing board shall make application to the State Board of Education on behalf of the school for an exemption for such classes from the specified provisions. The State Board of Education shall grant the application if it finds that the specified provisions of Section 41376, 41378, or 41379 prevent the school from developing more effective educational programs to improve instruction in reading and mathematics for pupils in the specified classes and shall, upon granting the application, exempt the school district from the penalty provision of such sections.

Item 3 – Comments from Bargaining Unit

“The teacher’s association, Little Lake Educators Association, believes that any further increase to class size is detrimental to our students and their academic progress and success.”

Item 6 – Education Code section to be waived

Kindergarten:

EC 41378. The Superintendent of Public Instruction, in computing apportionments and allowances from the State School Fund for the second principal apportionment, shall determine the following for the kindergarten classes maintained by each school district maintaining kindergarten classes. (a) The number of pupils enrolled in each kindergarten class, the total enrollment in all such classes, and the average number of pupils enrolled per class. (b) The total number of pupils which are in excess of thirty-three (33) in each class having an enrollment of more than thirty-three (33). (c) The total number of pupils by which the average class size in the district exceeds 31. (d) The greater number of pupils as determined in (b) or (c) above. (e) He shall compute the product obtained by multiplying the excess number of pupils computed pursuant to subdivision (d) of this section by ninety-seven hundredths (0.97). He shall decrease the average daily attendance reported under the provisions of Section 41601 by the resulting product.
Grades 1-3:

EC 41376 (a)(c) and (d) The Superintendent of Public Instruction, in computing apportionments and allowances from the State School Fund for the second principal apportionment, shall determine the following for the regular day classes of the elementary schools maintained by each school district: (a) For grades 1 to 3, inclusive, he shall determine the number of classes, the number of pupils enrolled in each class, the total enrollment in all such classes, the average number of pupils enrolled per class, and the total of the numbers of pupils which are in excess of thirty (30) in each class. For those districts which do not have any classes with an enrollment in excess of 32 and whose average size for all the classes is 30.0 or less, there shall be no excess declared. For those districts which have one or more classes in excess of an enrollment of 32 or whose average size for all the classes is more than 30, the excess shall be the total of the number of pupils which are in excess of 30 in each class having an enrollment of more than 30. (b) For grades 4 to 8, inclusive, he shall determine the total number of pupils enrolled, the number of full-time equivalent classroom teachers, and the average number of pupils per each full-time equivalent classroom teacher. He shall also determine the excess if any, of pupils enrolled in such grades in the following manner: (1) Determine the number of pupils by which the average number of pupils per each full-time equivalent classroom teacher for the current fiscal year exceeds the greater of the average number of pupils per each full-time equivalent classroom teacher in all the appropriate districts of the state, as determined by the Superintendent of Public Instruction, for October 30, 1964, or the average number of pupils per each full-time equivalent classroom teacher which existed in the district on either October 30, 1964 or March 30, 1964, as selected by the governing board. (2) Multiply the number determined in (1) above by the number of full-time equivalent classroom teachers of the current fiscal year. (3) Reduce the number determined in (2) above by the remainder which results from dividing such number by the average number of pupils per each full-time equivalent teacher for October 30, 1964, as determined by the Superintendent of Public Instruction in (1) above. (c) He shall compute the product obtained by multiplying the excess number of pupils, if any, under the provisions of subdivision (a) of this section by ninety-seven hundredths (0.97), and shall multiply the product so obtained by the ratio of statewide change in average daily attendance to district change in average daily attendance. Change in average daily attendance shall be determined by dividing average daily attendance in grades 1, 2 and 3 reported for purposes of the first principal apportionment of the current year by that reported for purposes of the first principal apportionment of the preceding year. (d) If the school district reports that it has maintained, during the current fiscal year, any classes in which there were enrolled pupils in excess of thirty (30) per class pursuant to subdivision (a) of this section, and there is no excess number of pupils computed pursuant to subdivision (b) of this section, he shall decrease the average daily attendance reported under the provisions of Section 41601 by the product determined under subdivision (c) of this section.
Item 7 – Desired outcome/rationale

Fiscal Distress

Little Lake City School District (District) has been managing a precarious budget situation for the last few years.  Since the 2006-07 school year, District revenues have been reduced by approximately $6,362,000 for a 15.8% reduction.  Since the 2008-09 school year the District has: 

· Reduced the school year by five days 

· Reduced all employees’ salaries proportionately

· Increased K-3 class size from 20:1 to 30:1 currently

· Reduced Home to School Transportation 

· Hard cap on benefits exercised

· Eliminated step movement for certificated staff for 2012-13

· Offered an Early Retirement Incentive

Additionally, large numbers of both certificated, classified and management personnel have been laid off through this period of time in all areas of the District. In spite of all of these reductions, the District has had a structural deficit problem, which simply put means that the District’s expenditures exceed its revenues. The District has certified as Qualified during the 2011-12 Second Interim reporting period in spite of placing further assumptions in the area of reductions such as:

· Further increasing class sizes

· School closure

· Eliminating Home to School Transportation completely

· Negotiating additional furlough days

If the District is not successful in obtaining the waiver to increase class sizes in grades 

K-8, the District will be forced to maintain additional teachers for the 2012-13 school year, thereby increasing the expenditures of the District without a change to revenues causing the District to deficit spend even further and possibly resulting in a Negative certification in 2012-13 or 2013-14. The District has developed staffing plans based on the higher number of students enrolled, at the levels requested in the waivers requests.  The penalty that our District would incur would be a total of $3,784,295.00 if the waiver is not granted.  This figure includes the following:

· Penalty for Kindergarten is $323,448.00

· Penalty for 1st - 3rd grade is $1,372,281.00

· Penalty for 4th - 8th grade is $2,088,566.00

Revenues for the 2011-12 Second Interim Report were based on the following assumptions:

Governor’s tax initiative proposal for the November election is not successful and midyear reductions in 2012-2013 of $371 per ADA, $1,700,000, are included.

No Cost of Living Adjustment is included in the 2012-13 proposed budget, resulting in an additional loss of revenues of approximately $700,000.

Midyear cuts for the 2011-12 year are included resulting in a reduction of revenues for the current year of approximately $244,000.

The 2011-12 Second Interim Report was certified Qualified with the District projecting it may not be able to maintain a reserve for economic uncertainties of 3% or greater for the current and two subsequent years.

The Little Lake Educators Association’s collective bargaining agreement does place restrictions on class size and loading and the District is in current negotiations with the LLEA to increase class sizes to the size listed on the waiver.  We are currently negotiating class size with our bargaining unit and will abide by the contract agreement that is reached.  Our intent is not to have to increase classes to the limit stated.  However, in these fiscally unstable times we want our District to be protected by this waiver for the two years that it covers.

Declining Enrollment and Average Daily Attendance

The District’s enrollment and average daily attendance (ADA) has been declining steadily for many years. The district has experienced a decline in enrollment equal to 1.5% over the last 10 years. This means that the District’s revenues decline in each year of ADA decline, which places continuous pressure on the District to reduce expenditures.  And, even though the District has implemented a Fiscal Stabilization Plan, huge reductions have been made to the State Budget for education and the District has had to absorb the loss of revenue beginning in the 2008-09 school year. Even if the Governor’s proposed tax initiative passed in November 2012 resulting in flat funding for the 2012-13 school year, this level of funding would not come close to what the District has lost since 2008-09.  Coupled with declining enrollment, the State Budget cuts to education, which bring the deficit factor to 21.66% in 2012-13—meaning schools get less than 80 cents for every dollar of funding owed—render a district unable to operate without significant reductions to staffing and program each year.
Overall Impact

The District has continued to maintain its commitment to program and to District staff during this fiscal emergency, however, without the waiver of class-size penalties, the District will either be required to hire back additional staff or pay a heavy penalty for exceeding the class size maximums.  This would result in the need for further reductions to be levied in the 2012-13 school year and would prevent the District from developing more effective educational programs to improve instruction in reading and mathematics for pupils in the specific classes. The District’s ability to maintain the delivery of instruction and required program offerings in all core subjects, including reading and mathematics, will be seriously compromised by the financial penalties that the District would incur without the requested waiver.
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#1 Attachment – Application Section 1 – Authority for the waiver

EC 41382.  The principal of any elementary school maintaining Kindergarten classes or regular day classes in grades 1 to 3, inclusive, may recommend to the governing board of the school district, or the governing board may adopt a resolution determining, that an exemption should be granted from any of the provisions of Section 41376, 41378, or 41379 with respect to such classes on the basis that such provisions prevent the school and school district from developing more effective educational programs to improve instruction in reading and mathematics for pupils in the specified classes.  Upon approval of such recommendation, or the adoption of such resolution, the governing board shall make application to the State Board of Education on behalf of the school for an exemption for such classes from the specified provisions.  The State Board of Education shall grant the application if it finds that the specified provisions of Section 41376, 41378, or 41379 prevent the school from developing more effective educational programs to improve instruction in reading and mathematics for pupils in the specified classes and shall, upon granting the application, exempt the school district from the penalty provision of such sections.

#2 Attachment – Application Section 4 – Collective Bargaining Unit Comments

California State Employees Association (CSEA) has taken the position to support the class size waiver request with the State.

While the Tustin Educators’ Association (TEA) understands the District’s desire to have the latitude to increase class size, TEA does not believe that this would be in the best interest of the students. 
#3 Attachment – Application Section 5 – Advisory Committee Comments

After an extensive discussion, overall the Coordinating Council is supportive of providing maximum financial flexibility to the Tustin Unified School District during the current fiscal crisis.  The following are some of the comments from parents at the meeting:  

· The community is concerned about increasing class size and the effect it will have on student learning.  Student /teacher ratios for each grade level were discussed.
· While the Coordinating Council understood the reasons for the waiver, they have concerns of what role the class size waiver plays in the District’s finances.
#4 Attachment – Application Section 6 - Education Code to be waived – 

Class Size Penalty (Grades 1-3) 

EC 41376 (a), (c), and (d).

41376.  The Superintendent of Public Instruction, in computing apportionments and allowances from the State School Fund for the second principal apportionment, shall determine the following for the regular day classes of the elementary schools maintained by each school district:

   (a) For grades 1 to 3, inclusive, he shall determine the number of classes, the number of pupils enrolled in each class, the total enrollment in all such classes, the average number of pupils enrolled per class, and the total of the numbers of pupils which are in excess of thirty (30) in each class.

   For those districts which do not have any classes with an enrollment in excess of 32 and whose average size for all the classes is 30.0 or less, there shall be no excess declared. For those districts which have one or more classes in excess of an enrollment of 32 or whose average size for all the classes is more than 30, the excess shall be the total of the number of pupils which are in excess of 30 in each class having an enrollment of more than 30.

   (b) For grades 4 to 8, inclusive, he shall determine the total number of pupils enrolled, the number of full-time equivalent classroom teachers, and the average number of pupils per each full-time equivalent classroom teacher. He shall also determine the excess if any, of pupils enrolled in such grades in the following manner:

   (1) Determine the number of pupils by which the average number of pupils per each full-time equivalent classroom teacher for the current fiscal year exceeds the greater of the average number of pupils per each full-time equivalent classroom teacher in all the appropriate districts of the state, as determined by the Superintendent of Public Instruction, for October 30, 1964, or the average number of pupils per each full-time equivalent classroom teacher which existed in the district on either October 30, 1964 or March 30, 1964, as selected by the governing board.

   (2) Multiply the number determined in (1) above by the number of full-time equivalent classroom teachers of the current fiscal year.

   (3) Reduce the number determined in (2) above by the remainder which results from dividing such number by the average number of pupils per each full-time equivalent teacher for October 30, 1964, as

determined by the Superintendent of Public Instruction in (1) above.

   (c) He shall compute the product obtained by multiplying the excess number of pupils, if any, under the provisions of subdivision (a) of this section by ninety-seven hundredths (0.97), and shall multiply the product so obtained by the ratio of statewide change in average daily attendance to district change in average daily attendance. Change in average daily attendance shall be determined by dividing average daily attendance in grades 1, 2 and 3 reported for purposes of the first principal apportionment of the current year by that reported for purposes of the first principal apportionment of the preceding year.

   (d) If the school district reports that it has maintained, during the current fiscal year, any classes in which there were enrolled pupils in excess of thirty (30) per class pursuant to subdivision (a) of this section, and there is no excess number of pupils computed pursuant to subdivision (b) of this section, he shall decrease the average daily attendance reported under the provisions of Section 41601 by the product determined under subdivision (c) of this section.

#5 Attachment – Application Section 7 - Desired Outcome/Rational  

Tustin Unified School District is seeking to renew the waiver to temporarily increase the average class size in grades 1-3 in order to reduce expenditures. The District believes that this waiver request is necessary to facilitate local agency operations due to fiscal challenges faced by school districts across the state.   Over the past two fiscal years, Tustin Unified has had to address revenue cuts in excess of $31 million. Based on current projections, including future cuts in the Governor’s proposed budget for 2012-13 and his tax proposal failing, our District is facing an additional estimated annual revenue cut of $10.4 million.

The cumulative impact to these revenue cuts has resulted in the District’s projected reserves for economic uncertainties to fall in excess of $18.7 million below the State standard 3% level through fiscal year 2013-14.   Increasing the average class size to 33 would save approximately $1 to 2 million in each of the next two fiscal years.  If the class size waiver is not accepted, Tustin Unified School District will potentially face $2.5 million in penalties.

To achieve such a savings and avoid being penalized for exceeding the requirements, Tustin Unified School District would require a waiver of Education Code Section 41376 (a),(c) and (d) regarding district average class size not larger than 33 to one and no class is larger than 35 to one in grades 1-3. This waiver would allow Tustin Unified flexibility and the time over the next two fiscal years during which the District would be able to reassess its fiscal position to lower class sizes.

Tustin Unified School District remains determined to provide essential core academic programs to our students by using all available resources to maintain as many teacher jobs and student programs as possible.  With staffing reductions made due to the current fiscal crisis, the imposition of financial penalties for exceeding class-size requirements would have a detrimental effect on our ability to continue to provide quality instruction in all core subjects, including reading and mathematics.

The Tustin Unified School District has a long history of academic excellence.   Over the past six years, Tustin Unified has been honored with three National Blue Ribbon School awards, 15 California Distinguished School awards and three Title I Academic Achievement School awards. Denial of this waiver renewal would compromise the District’s ability to continue effective educational programs fully serving the needs of our students.  Our District API is 857, with nine schools over 900, and 70 percent of our schools exceeding 800 API.  This waiver is essential to our efforts of continued improvement of core instructional programs and services for all Tustin Unified School District students, particularly those who are most at risk.  Increased class size will be a challenge that we believe we can meet through effective differentiation in the classroom and timely intervention for students at risk at each school site.
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