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CALIFORNIA STATE BOARD OF EDUCATION
November 2012 AGENDA
 FORMCHECKBOX 
 General Waiver

	SUBJECT

Request by two districts to waive portions of California Education Code Section 41376 (b) and (e), relating to class size penalties for grades four through eight. A district’s current class size maximum is the greater of the 1964 statewide average of 29.9 to one or the district’s 1964 average. 
Waiver Numbers: Carlsbad Unified School District 37-7-2012

                             Cottonwood Union Elementary School District 11-7-2012

	 FORMCHECKBOX 
 Action
 FORMCHECKBOX 
 Consent




	RECOMMENDATION


 FORMCHECKBOX 
  Approval   FORMCHECKBOX 
  Approval with conditions   FORMCHECKBOX 
  Denial
The California Department of Education recommends that the class size penalty in grades four through eight be waived provided the class size average is not greater than the recommended new maximum average shown on Attachment 1 for each district. These waivers do not exceed two years less one day, therefore, Education Code (EC) Section 33051(b) will not apply, and the districts must reapply to continue the waiver.

	SUMMARY OF PREVIOUS STATE BOARD OF EDUCATION DISCUSSION AND ACTION


Since September 2009, the State Board of Education (SBE) has approved all grades four through eight class size penalty waiver requests. Before the September 2009 board meeting, no waivers had been submitted since 1999.
	SUMMARY OF KEY ISSUES


The various districts listed on Attachment 1 request a waiver of subdivisions (b) and (e) of EC Section 41376, which relates to class size penalties for grades four through eight that reduce a district’s revenue limit funding. A class size penalty is assessed for grades four through eight if a district exceeds the greater of the district’s class size average in 1964 or the statewide average set in 1964. Statewide, 292 districts out of 883 or 33 percent of districts in California can have a class size average greater than 29.9.

The districts listed on Attachment 1 request to temporarily increase class sizes in grades four through eight to reduce expenditures in light of the statewide budget crisis and reductions in revenue limit funding. Since fiscal year 2008–09, most districts have experienced at least a 10 percent reduction in revenue limit funding in addition to the elimination of statutory cost of living adjustments. Furthermore, payments for over one‑quarter of what they are due have been deferred until the next fiscal year.
A positive certification is assigned to a school district that will meet its financial obligations in the current and two subsequent fiscal years. A qualified certification is assigned when a district may not meet its financial obligations for the current or two subsequent fiscal years. A negative certification is assigned when a district will be unable to meet its financial obligations for the remainder of the current year or for the subsequent fiscal year. Each district’s most recent status is identified on Attachment 1.

To address funding reductions, districts are using various options in addition to increasing class size, including categorical program spending flexibility, reducing the number of days in the school year, employee furloughs, salary reductions, layoffs, or school closures. The statutes being waived do not preclude a district from increasing class sizes above certain maximums. By denying the waiver, the SBE does not ensure that the districts will not raise class size averages and lose funding. 

The Department recommends the class size penalty in grades four through eight be waived for each district provided the class size average is not greater than the recommended new maximum shown on Attachment 1. Should the district exceed this limit, the class size penalty would be calculated as required by statute. The estimated annual penalty should the district increase the class size average without a waiver is provided on Attachment 1.
Because this is a general waiver, if the SBE decides to deny the waiver, it must cite one of the seven reasons in EC 33051(a), available at http://www.leginfo.ca.gov/cgi-bin/displaycode?section=edc&group=33001-34000&file=33050-33053.
	FISCAL ANALYSIS (AS APPROPRIATE)


See Attachment 1 for estimated penalty amounts for each district without the waiver approval.
	ATTACHMENT(S)


Attachment 1:  List of Waiver Numbers, Districts, and Information Regarding Each Waiver. (1 page)
Attachment 2:  Carlsbad Unified School District General Waiver Request 37-7-2012       (3 pages) (Original waiver request is signed and on file in the Waiver Office.)

Attachment 3:  Cottonwood Union Elementary School District General Waiver Request 11-7-2012 (4 pages) (Original waiver request is signed and on file in the Waiver Office.)

	Waiver Number
	District
	Period of Request
	1964 Class Size Average (Current Maximum)
	District’s Request
	CDE Recommended (New Maximum)
	Bargaining Unit, Representatives Consulted, Date, and Position
	Local Board and Public Hearing Approval Date
	Advisory Committee(s) Consulted, Date/Position
	Potential Annual Penalty Without Waiver
	Fiscal Status
	Previous Waivers

	37-7-2012
	Carlsbad Unified School District
	Requested:

July 1, 2012 to June 29, 2013
Recommended: July 1, 2012 to June 29, 2013
	31.3
	34
	34
	Carlsbad Unified Teachers Association, Sally Estep, President
10/5/11
Neutral

Laborers’ International Union of North America, Jan Tokorcheck, President

8/23/11

Support
	October 12, 2011
	Teacher Parent Advisory Committee 10/12/2011
Objections
	$2,043,478 FY 2012-13
	Qualified
	No

	
	
	
	
	
	
	
	
	
	
	
	

	11-7-2012
	Cottonwood Union Elementary School District
	Requested:

July 1, 2012 to June 30, 2013
Recommended: July 1, 2012 to June 29, 2013
	32.8
	34.4
	34.4
	Cottonwood Teachers Association, Glenda White, President
7/3/12 & 9/4/2012
Neutral
	July 19, 2012
	School Site Committee (North Cottonwood) 8/30/12

Parent Club (West Cottonwood) 9/5/12

No Objections
	$201,195 FY 2012-13
	Negative
	No
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CALIFORNIA DEPARTMENT OF EDUCATION

GENERAL WAIVER REQUEST

First Time Waiver:
_X_

GW-1 (Rev. 10-2-09)     http://www.cde.ca.gov/re/lr/wr/
Renewal Waiver:
___

Send Original plus one copy to: 




Send Electronic copy in Word and 
Waiver Office, California Department of Education

back-up material to: waiver@cde.ca.gov
1430 N Street, Suite 5602
Sacramento, CA 95814

	
	CD CODE
	

	3
	7
	7
	3
	5
	5
	1

	Local educational agency:

Carlsbad Unified School District

      
	Contact name and Title:

Suzanne O’Connell Assistant Superintendent – Instructional Services
	Contact person’s e-mail address:

soconnell@carlsbadusd.net

	Address:                                         (City)                              (State)                        (ZIP)

 6225 El Camino Real, Carlsbad, CA 92009                                                                                              
	Phone (and extension, if necessary):

 (760) 331-5000 x 5013

Fax Number: 

	Period of request:  (month/day/year)

From:  Jul 1, 2012         To : June 29, 2013  
	Local board approval date: (Required)

October 12, 2011
	Date of public hearing:  (Required)

October 12, 2011

	LEGAL CRITERIA

	1. Under the general waiver authority of Education Code 33050-33053, the particular Education Code or California

    Code of Regulations section(s) to be waived (number): E.C. 41376 (b) and (c)  Circle One:  EC  or  CCR

   Topic of the waiver:  Class Size Grades 4-8

	2. If this is a renewal of a previously approved waiver, please list Waiver Number:   _____  and date of SBE Approval______ 

    Renewals of waivers must be submitted two months before the active waiver expires.

	3. Collective bargaining unit information. Does the district have any employee bargaining units? __ No  _X_ Yes   If yes, 

     please complete required information below:

    Bargaining unit(s) consulted on date(s):  Carlsbad Unified Teachers Association (CUTA) on 10/05/2011, and (Laborers’ International Union of North America (LIUNA) on 08/23/2011.            

    Name of bargaining unit and representative(s) consulted: Sally Estep (CUTA President) and Christine Parr (Part of CUTA leadership team); Jan Tokorcheck (LIUNA President) and Melody Flanagan (Part of LIUNA leadership team)   
    The position(s) of the bargaining unit(s):  _X_  Neutral   __  Support  __ Oppose (Please specify why) 

    Comments (if appropriate):  The certificated bargaining unit (CUTA) was neutral.  The classified bargaining unit (LIUNA) was in support of the request.   



	4. Public hearing requirement:  A public hearing is not simply a board meeting, but a properly noticed public hearing held during a board meeting at which time the public may testify on the waiver proposal. Distribution of local board agenda does not constitute notice of a public hearing. Acceptable ways to advertise include: (1) print a notice that includes the time, date, location, and subject of the hearing in a newspaper of general circulation; or (2) in small school districts, post a formal notice at each school and three public places in the district.

    How was the required public hearing advertised?

    ___ Notice in a newspaper   _X_ Notice posted at each school   _X_ Other: Posted in three (3) public places  

	5. Advisory committee or school site councils. Please identify the council(s) or committee that reviewed this waiver:  
        Date the committee/council reviewed the waiver request: 

        Were there any objection(s)?  No ___    Yes _X_    (If there were objections please specify)  

The Teacher Parent Advisory Committee reluctantly approved the district pursuing a waiver on October 12, 2011.  These were their concerns: 

· Meeting AYP Targets / Test score decline

· Student safety / Negative behaviors my increase

· Morale

· “No Child Left Behind / No Teacher Left Standing”

· Classes already too big

· Instruction may be less effective

· Harder to connect with students

· Education will become less chosen as a profession by quality people because it will be too difficult and less        rewarding.

· Parents are unhappy

· Teachers object to increased workload

· Fears exist about no specific maximum for class size.




	6. Education Code or California Code of Regulations section to be waived. If the request is to waive a portion of a section, type the text of the pertinent sentence of the law, or those exact phrases requested to be waived (use a strike out key). 

EC 41376 (b) and (e). The Superintendent of Public Instruction, in computing apportionments and allowances from the State School Fund for the second principal apportionment, shall determine the following for the regular day classes of the elementary schools maintained by each school district: (a)For grades 1 to 3, inclusive, he shall determine the number of classes, the number of pupils enrolled in each class, the total enrollment in all such classes, the average number of pupils enrolled per class, and the total of the numbers of pupils which are in excess of thirty (30) in each class. For those districts which do not have any classes with an enrollment in excess of 32 and whose average size for all the classes is 30.0 or less, there shall be no excess declared. For those districts which have one or more classes in excess of an enrollment of 32 or whose average size for all the classes is more than 30, the excess shall be the total of the number of pupils which are in excess of 30 in each class having an enrollment of more than 30. (b)For grades 4 to 8, inclusive, he shall determine the total number of pupils enrolled, the number of full-time equivalent classroom teachers, and the average number of pupils per each full-time equivalent classroom teacher. He shall also determine the excess if any, of pupils enrolled in such grades in the following manner: (1)Determine the number of pupils by which the average number of pupils per each full-time equivalent classroom teacher for the current fiscal year exceeds the greater of the average number of pupils per each full-time equivalent classroom teacher in all the appropriate districts of the state, as determined by the Superintendent of Public Instruction, for October 30, 1964, or the average number of pupils per each full-time equivalent classroom teacher which existed in the district on either October 30, 1964 or March 30, 1964, as selected by the governing board. (2)Multiply the number determined in (1) above by the number of full-time equivalent classroom teachers of the current fiscal year. (3)Reduce the number determined in (2) above by the remainder which results from dividing such number by the average number of pupils per each full-time equivalent teacher for October 30, 1964, as determined by the Superintendent of Public Instruction in (1) above. (c)He shall compute the product obtained by multiplying the excess number of pupils, if any, under the provisions of subdivision (a) of this section by ninety-seven hundredths (0.97), and shall multiply the product so obtained by the ratio of statewide change in average daily attendance to district change in average daily attendance. Change in average daily attendance shall be determined by dividing average daily attendance in grades 1, 2 and 3 reported for purposes of the first principal apportionment of the current year by that reported for purposes of the first principal apportionment of the preceding year. (d)If the school district reports that it has maintained, during the current fiscal year, any classes in which there were enrolled pupils in excess of thirty (30) per class pursuant to subdivision (a) of this section, and there is no excess number of pupils computed pursuant to subdivision (b) of this section, he shall decrease the average daily attendance reported under the provisions of Section 41601 by the product determined under subdivision (c) of this section. (e)If the school district reports that it has maintained, during the current fiscal year, no classes in which there were enrolled pupils in excess of thirty (30) per class determined pursuant to subdivision (a) of this section, and there is an excess number of pupils computed pursuant to subdivision (b) of this section, he shall make the following computation: He shall compute the product obtained by multiplying the excess number of pupils computed pursuant to subdivision (b) of this section by ninety-seven hundredths (0.97) and shall multiply the product so obtained by the ratio of statewide change in average daily attendance to the district change in average daily attendance. He shall decrease the average daily attendance reported under the provisions of Section 41601 by the resulting product.



	7. Desired outcome/rationale. Describe briefly the circumstances that brought about the request and why the waiver is necessary to achieve improved student performance and/or streamline or facilitate local agency operations. If more space is needed, please attach additional pages.

The Carlsbad Unified School District is considering temporarily increase class size in grades 4-8 in order to provide flexibility in staffing and to reduce expenditures during this period of severely reduced revenue.  The district faces a shortfall of almost $11 million in 2012-13 due to the State budget crisis and sharp revenue reductions.  Increasing the average class size would require a waiver of Education Code section 41376 (b) and (e), which states that a district will be penalized for exceeding the greater of its average class size in grades 4-8 or the statewide average of 29.9.  The District is asking that E. Code section 41376 (b) and (e) and the associated penalty be waived in order to increase class sized in grades 4-8.  

The penalties that will be imposed as a result of a waiver denial could only be mitigated by an additional instructional furlough day resulting in lost instructional time in core areas particularly math and language arts.  Additionally it is our intent to mitigate the increase in class sizes with greater support for classroom teachers by providing additional staff development in the areas of differentiated instruction, classroom management and addressing the needs of a larger student population.  We are counting on the waiver in order to provide the necessary support.   We are requesting that our average class size be permitted to be 34 in 2012-2013.    
The fiscal crisis at the state level has created a domino effect on the classroom and our ability to maintain core programs.  From this lack of funding flows a lack of instructional materials, lack of staff to deliver instruction, and limited program offerings.  Additional financial reductions due to class size penalties will create a further decline to our classrooms resulting in additional reductions that reach to the core academic programs such as reading, mathematics, and science.  The Carlsbad Unified School District continues to set priorities that result in the least impact on our students.  While increased class size is never desirable, CUSD believes that this is a more prudent course of action than reducing the instructional calendar.  Should the waiver be denied, we will have no other recourse but to further reduce the school year resulting in significant loss of class time.


	8. Demographic Information: 

Carlsbad Unified School District has a student population of 11,151 students and is located in a suburb of San Diego County.



	Is this waiver associated with an apportionment related audit penalty? (per EC 41344)    No  FORMCHECKBOX 
    Yes  FORMCHECKBOX 
 

(If yes, please attach explanation or copy of audit finding)

Has there been a Categorical Program Monitoring (CPM) finding on this issue? No  FORMCHECKBOX 
     Yes  FORMCHECKBOX 
 

(If yes, please attach explanation or copy of CPM  finding)                                                                                                                                                                                                      

	District or County Certification – I hereby certify that the information provided on this application is correct and complete.



	Signature of Superintendent or Designee:


	Title:

Superintendent


	Date:



	FOR CALIFORNIA DEPARTMENT OF EDUCATION USE ONLY

	Staff Name (type or print):


	Staff Signature:


	Date:



	Unit Manager (type or print):


	Unit Manager Signature:

 
	Date:



	Division Director (type or print):


	Division Director Signature:

 
	Date:



	Deputy (type or print):


	Deputy Signature:


	Date:




CALIFORNIA DEPARTMENT OF EDUCATION

GENERAL WAIVER REQUEST

First Time Waiver:
_X__

GW-1 (Rev. 10-2-09)     http://www.cde.ca.gov/re/lr/wr/
Renewal Waiver:
___

Send Original plus one copy to: 



Send Electronic copy in Word and 


Waiver Office, California Department of Education
back-up material to: waiver@cde.ca.gov


1430 N Street, Suite 5602
Sacramento, CA 95814

	
	CD CODE
	

	4
	5
	6
	9
	9
	5
	5

	Local educational agency:

      Cottonwood Union School District
	Contact name and Title:

Laura Merrick, Business Manager
	Contact person’s e-mail address:

lmerrick@cwusd.com

	Address:                                         (City)                              (State)                        (ZIP)

20512 W. First Street, Cottonwood, CA  96022                         
	Phone (and extension, if necessary):     530-347-3165

Fax Number:    530-347-0247

	Period of request:  (month/day/year)

From:  July 1, 2012  To: June 30, 2013       
	Local board approval date: (Required)

  July 19, 2012
	Date of public hearing:  (Required)

July 19, 2012

	LEGAL CRITERIA

	1. Under the general waiver authority of Education Code 33050-33053, the particular Education Code or California

    Code of Regulations section(s) to be waived (number):                                      Circle One:  EC  or  CCR

   Topic of the waiver:    Waive Class Size Penalty Grades 4-8

	2. If this is a renewal of a previously approved waiver, please list Waiver Number:   _____  and date of SBE Approval______ 

    Renewals of waivers must be submitted two months before the active waiver expires.

	3. Collective bargaining unit information. Does the district have any employee bargaining units? __ No  _X_ Yes   If yes, 

     please complete required information below:

    Bargaining unit(s) consulted on date(s):     7/3/2012, 9/4/2012       

    Name of bargaining unit and representative(s) consulted:     CTA (Cottonwood Teachers’ Association)                                                                                                                                                    Glenda White, CTA President

    The position(s) of the bargaining unit(s):  _X_  Neutral   __  Support  __ Oppose (Please specify why) 

    Comments (if appropriate):   See attached page for CTA’s position

    

	4. Public hearing requirement:  A public hearing is not simply a board meeting, but a properly noticed public hearing held during a board meeting at which time the public may testify on the waiver proposal. Distribution of local board agenda does not constitute notice of a public hearing. Acceptable ways to advertise include: (1) print a notice that includes the time, date, location, and subject of the hearing in a newspaper of general circulation; or (2) in small school districts, post a formal notice at each school and three public places in the district.

    How was the required public hearing advertised?

    ___ Notice in a newspaper   _X__ Notice posted at each school   _X__ Other: (Please specify)  District Website

	9. Advisory committee or school site councils. Please identify the council(s) or committee that reviewed this waiver:  
        Date the committee/council reviewed the waiver request:   School Site Committee (North Cottonwood)  8/30/12

                                                                                                      Parent Club (West Cottonwood) 9/5/12

        Were there any objection(s)?  No _X__    Yes ___    (If there were objections please specify)  


CALIFORNIA DEPARTMENT OF EDUCATION

GENERAL WAIVER REQUEST

GW-1 (10-2-09)
	10. Education Code or California Code of Regulations section to be waived. If the request is to waive a portion of a section, type the text of the pertinent sentence of the law, or those exact phrases requested to be waived (use a strike out key). 

41376(b) and (e) The Superintendent of Public Instruction, in computing apportionments and allowances from the State School Fund for the second principal apportionment, shall determine the following for the regular day classes of the elementary schools maintained by each school district: (a) For grades 1 to 3, inclusive, he shall determine the number of classes, the number of pupils enrolled in each class, the total enrollment in all such classes, the average number of pupils enrolled per class, and the total of the numbers of pupils which are in excess of thirty (30) in each class. For those districts which do not have any classes with an enrollment in excess of 32 and whose average size for all the classes is 30.0 or less, there shall be no excess declared. For those districts which have one or more classes in excess of an enrollment of 32 or whose average size for all the classes is more than 30, the excess shall be the total of the number of pupils which are in excess of 30 in each class having an enrollment of more than 30.(b) For grades 4 to 8, inclusive, he shall determine the total number of pupils enrolled, the number of full-time equivalent classroom teachers, and the average number of pupils per each full-time equivalent classroom teacher. He shall also determine the excess if any, of pupils enrolled in such grades in the following manner: (1) Determine the number of pupils by which the average number of pupils per each full-time equivalent classroom teacher for the current fiscal year exceeds the greater of the average number of pupils per each full-time equivalent classroom teacher in all the appropriate districts of the state, as determined by the Superintendent of Public Instruction, for October 30, 1964, or the average number of pupils per each full-time equivalent classroom teacher which existed in the district on either October 30, 1964 or March 30, 1964, as selected by the governing board. (2) Multiply the number determined in (1) above by the number of full-time equivalent classroom teachers of the current fiscal year. (3) Reduce the number determined in (2) above by the remainder which results from dividing such number by the average number of pupils per each full-time equivalent teacher for October 30, 1964, as determined by the Superintendent of Public Instruction in (1) above. (c) He shall compute the product obtained by multiplying the excess number of pupils, if any, under the provisions of subdivision (a) of this section by ninety-seven hundredths (0.97), and shall multiply the product so obtained by the ratio of statewide change in average daily attendance to district change in average daily attendance. Change in average daily attendance shall be determined by dividing average daily attendance in grades 1, 2 and 3 reported for purposes of the first principal apportionment of the current year by that reported for purposes of the first principal apportionment of the preceding year. (d) If the school district reports that it has maintained, during the current fiscal year, any classes in which there were enrolled pupils in excess of thirty (30) per class pursuant to subdivision (a) of this section, and there is no excess number of pupils computed pursuant to subdivision (b) of this section, he shall decrease the average daily attendance reported under the provisions of Section 41601 by the product determined under subdivision (c) of this section. (e) If the school district reports that it has maintained, during the current fiscal year, no classes in which there were enrolled pupils in excess of thirty (30) per class determined pursuant to subdivision (a) of this section, and there is an excess number of pupils computed pursuant to subdivision (b) of this section, he shall make the following computation: He shall compute the product obtained by multiplying the excess number of pupils computed pursuant to subdivision (b) of this section by ninety-seven hundredths (0.97) and shall multiply the product so obtained by the ratio of statewide change in average daily attendance to the district change in average daily attendance. He shall decrease the average daily attendance reported under the provisions of Section 41601 by the resulting product. 


	11. Desired outcome/rationale. Describe briefly the circumstances that brought about the request and why the waiver is necessary to achieve improved student performance and/or streamline or facilitate local agency operations. If more space is needed, please attach additional pages.

The District currently has a negative certification and had made major expenditure cuts in order to meet the large revenue reductions for the 2012/2013 year.  Over $1.2 million in budget cuts have been made, mostly in personnel reductions, but also include closing a school site.  The district has made projected enrollment calculations based upon the historical averages and then reduced staffing to meet those enrollment projections.  A waiver would allow the district to go over the state class size requirement slightly in Grades 4-8, in order to keep staffing down but still provide a quality education to our students.  


	12. Demographic Information: 

Cottonwood Union School District has a student population of 959 and is located in a Rural area in Shasta County.



	Is this waiver associated with an apportionment related audit penalty? (per EC 41344)    No  FORMCHECKBOX 
    Yes  FORMCHECKBOX 
 

(If yes, please attach explanation or copy of audit finding)

Has there been a Categorical Program Monitoring (CPM) finding on this issue? No  FORMCHECKBOX 
     Yes  FORMCHECKBOX 
 

(If yes, please attach explanation or copy of CPM  finding)                                                                                                                                                                                                      

	District or County Certification – I hereby certify that the information provided on this application is correct and complete.



	Signature of Superintendent or Designee:


	Title:

 Superintendent
	Date:



	FOR CALIFORNIA DEPARTMENT OF EDUCATION USE ONLY

	Staff Name (type or print):


	Staff Signature:


	Date:



	Unit Manager (type or print):


	Unit Manager Signature:

 
	Date:



	Division Director (type or print):


	Division Director Signature:

 
	Date:



	Deputy (type or print):


	Deputy Signature:


	Date:




To: Laura Merrick, CWUSD

From: Glenda White, Cottonwood Teachers Association

Re: General Waiver Request

The Association's position on the General Waiver Request to waive the class size penalty for Grades 4-8 is:

· All of the cuts that have been made are in anticipation of reduction of funds to the district, not actual reductions. 

· If the Governor’s Tax Initiative in November 2012 passes, or the district receives new money beyond the July 2012 adopted budget, or restored money, the Association expects that the district rehire laid off teachers or new hires if laid off teachers are unavailable to get the ratio down to the state/district's average as expected by the state.

· The Association will not give permission to ignore the square footage requirement per student or any insurance provisions limiting class size.

· The Association expects the district to have reasonable class sizes to best meet the educational needs of the students.

Revised:  10/16/2012 9:42 AM
Revised:  10/16/2012 9:42 AM

