	California Department of Education

Executive Office

SBE-003 (REV. 09/2011)

lacb-cpcm-jul13item01
	ITEM #32 

	[image: image1.png]





       
	CALIFORNIA STATE BOARD OF EDUCATION
JULY 2013 AGENDA

	SUBJECT

Pupil Fees and Discrimination Complaints – Approve Commencement of a 15-Day Public Comment Period for Proposed Amendments to California Code of Regulations, Title 5 sections 4600-4650.
	 FORMCHECKBOX 

	Action

	
	 FORMCHECKBOX 

	Information

	
	 FORMCHECKBOX 

	Public Hearing


SUMMARY OF THE ISSUE(S)

Assembly Bill 1575 (Chapter 776, Statutes of 2012) was signed by the Governor on September 29, 2012 and became effective on January 1, 2013. Existing constitutional law requires the Legislature to provide for a system of common schools by which a free school is required to be maintained and supported in each district. California Education Code (EC), sections 49010-49013 (AB 1575), reinforce existing law which prohibits all public schools, including but not limited to a charter school or alternative school, from requiring a pupil to pay a fee, deposit or other charge not specifically authorized by law, for participation in an educational activity and sets forth the responsibilities of the local educational agencies (LEAs) and the California Department of Education (CDE) in resolving complaints of noncompliance utilizing the Uniform Complaints Procedures (UCP) process. 

The California Education Code, as amended by AB 1575, provides that a complaint of noncompliance regarding pupil fees may be filed with the principal of a school pursuant to the LEA’s UCP and a complainant not satisfied with the LEA’s decision may appeal to the CDE. In addition, AB 1575 requires that the State Board of Education (SBE) adopt regulations to establish procedures relating to reimbursement remedies for meritorious complaints.

Assembly Bill 9 (AB 9 (2011-2012 Reg. Sess.) ch. 723) became effective on July 1, 2012. It amended the existing Safe Place to Learn Act, EC sections 234 et seq., to add anti-intimidation and anti-bullying provisions.

These regulations are necessary in order to conform existing UCP regulations, California Code of Regulations, Title 5 (5 CCR), Section 4600 et seq., to the new Education Code provisions by incorporating appropriate references to pupil fee complaints and complaints of discrimination, harassment, intimidation and bullying.

RECOMMENDATION
The California Department of Education (CDE) recommends that the State Board of Education (SBE) take the following actions:

· Approve the proposed changes to the proposed regulations;

· Direct that the proposed changes be circulated for a 15-day public comment period in accordance with the Administrative Procedure Act;

· If no relevant comments to the proposed changes are received during the 15-day public comment period, the proposed regulations with changes are deemed adopted, and the CDE is directed to complete the rulemaking package and resubmit it to the Office of Administrative Law (OAL) for approval; 

· If any relevant comments to the proposed changes are received during the 15-day public comment period, the CDE is directed to place the proposed regulations on the SBE’s September 2013 agenda for action; and

· Authorize the CDE to take any necessary ministerial action to respond to any direction or concern expressed by the OAL during its review of the rulemaking file.

BRIEF HISTORY OF KEY ISSUES
Article IX, Section 5 of the California Constitution requires the Legislature to provide for a system of common schools by which a free school is required to be kept up and supported in each district. In Hartzell v. Connell (1984) 35 Cal. 3d 899, it was reaffirmed that educational activities must be provided free of charge to all pupils without regard to their families’ ability or willingness to pay fees or request special waivers. Schools may, however, charge fees specifically authorized by law. 

Prior to the passage of AB 1575, disputes regarding the imposition of fees and whether they were impermissible fees were resolved at the LEA level and not through the UCP process. If complainants were dissatisfied with the results of the LEA decisions, they were within their rights to pursue civil law remedies. AB 1575 adds Article 5.5 (commencing with Section 49010) to Chapter 6 of Part 27 of Division 4 of Title 2 of the Education Code, and amends Section 905 of the Government Code, relating to pupil fees and the utilization of the UCP. 

The UCP process, 5 CCR 4610(c), currently includes provisions relating to complaints alleging unlawful discrimination against certain protected groups. In 2012, EC Section 234.1 was amended to add anti-intimidation and anti-bullying provisions.

The proposed regulations are necessary to incorporate, clarify, and make specific the provisions of EC sections 49010-49013 regarding the criteria, process, and timelines for resolving pupil fees complaints and appeals utilizing the UCP, including reimbursement procedures and the requirements imposed upon LEAs and the CDE. 
The proposed regulations are necessary to incorporate, clarify, and make specific the provisions of EC Section 234.1 regarding complaints of discrimination, harassment, intimidation and bullying against certain protected groups.

SUMMARY OF PREVIOUS STATE BOARD OF EDUCATION DISCUSSION AND ACTION
In November 2004, the SBE released for public comment, revised regulations for the uniform complaint procedures. The revision updated the regulations to be consistent with federal code of regulations adopted after the enactment of the uniform complaint procedures in 1991, to update terminology, and the specific groups that receive civil rights protections in discrimination complaints according to federal and state law; and to more accurately reflect the complaint process at the local level and the appeal process at the state level. Additionally, the settlement in the Williams Case (September 2004) resulted in new Education Code sections that necessitated revisions to the UCP regulations. These regulations became effective in December 29, 2005. 

At its March 2013 meeting, the SBE approved the commencement of the rulemaking process for the adoption of these regulations. The public comment period began on March 30, 2013 and ended on May 14, 2013. Five comments were received during the public comment period and no presenters appeared at the public hearing held on May 14, 2013. The CDE received substantive public comments and are proposing changes to the regulations.
Summaries of the comments received, along with the CDE’s responses to those comments, appear in Attachment 2. Comments were received as to both the pupil fee provisions and the anti-intimidation and anti-bullying provisions. Proposed changes, and the reasons for those changes, are described in Attachment 1. Attachment 3 shows the existing regulations and proposed changes to the regulations that will appear if these proposed regulations are adopted.
FISCAL ANALYSIS (AS APPROPRIATE)
Fiscal Impact is provided as Attachment 4.
ATTACHMENT(S)
Attachment 1: 15-Day Notice of Modifications (2 Pages)
Attachment 2: California Code of Regulations, Title 5, Section 1216.1 (15 Pages)
Attachment 3: Final Statement of Reasons (10 Pages)
Attachment 4: Economic and Fiscal Impact Statement (4 Pages)
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15-DAY NOTICE OF MODIFICATIONS TO TEXT OF PROPOSED 

REGULATIONS REGARDING PUPIL FEES AND DISCRIMINATION COMPLAINTS
Pursuant to the requirements of Government Code section 11346.8(c), and California Code of Regulations, title 1, section 44, the State Board of Education (SBE) is providing notice of changes made to the above-referenced proposed regulation text which was the subject of a regulatory hearing on May 14, 2013. 
Changes to the text:

After the 45-day comment period, the following changes have been made: 

General changes were made to the regulations to include grammatical edits and renumbering/relettering to reflect deletions or additions.

Education Code section 234.1 is added to the “Notes” section under references to sections 4600, 4620, 4621, 4622, and 4630 as it relates to the process of receiving and investigating complaints of discrimination, harassment, intimidation, and bullying.
The reference to Government Code section 911.2 is deleted from the Notes section relating to section 4630 because, as explained in the Final Statement of Reasons, it does not provide specific authority for section 4630(c)(2).

SECTION 4600(u) is amended to add to the definition of reasonable reimbursement efforts the limitation, referenced in proposed section 4630(c)(2), that the school need not address pupil fees paid more than one year prior to the filing of the complaint.

SECTIONS 4620 and 4621(a) are added to rulemaking in order to amend each section to add the words “harassment, intimidation, and bullying” after the word “discrimination.” This is necessary to make the regulation more illustrative and consistent with the language specified in Education Code section 234.1.

SECTION 4622 is amended to include the requirement in Education Code section 49013(e) that the local educational agency’s annual notification to students, parents and employers include information regarding the requirements of Education Code sections 49010 through 49013 relating to pupil fees. This is necessary to ensure that LEAs make the statutorily-required notification. This section is also amended to add the words “harassment, intimidation, and bullying” after the word “discrimination” to make the regulation more illustrative and consistent with the language specified in Education Code section 234.1. Education Code section 49013 was added to the Authority cited of the Notes section.
SECTION 4631(e)(5) is amended to add that the remedy must comport not only with Education Code section 49013(d) generally but also Section 4600(u) specifically. Although Education Code section 49013(d) already states that the reimbursement remedy is subject to procedures established through regulations adopted by the state board, inclusion of the specific reference to section 4600(u) is necessary to ensure LEAs’ complete understanding of the required remedy. 

SECTION 4633(i)(3) is amended to add that the remedy must specify the local educational agency’s obligation to comply not only with Education Code section 49013(d) generally but also section 4600(u) specifically. Although Education Code section 49013(d) already states that the reimbursement remedy is subject to procedures established through regulations adopted by the state board, inclusion of the specific reference to section 4600(u) is necessary to ensure LEAs’ complete understanding of the required remedy. 

SECTION 4633(j) is amended to include the requirement in Education Code section 49013(c) that the complainant receive a written decision within 60 days of the CDE’s receipt of the appeal. This is necessary is ensure that not only does the CDE issue a decision within 60 days of the CDE’s receipt of the appeal, but also that (1) the decision is written and (2) the appellant receives a copy of the decision. 

COMMENTS

If you have any comments regarding the proposed changes that are the topic of this 

15-Day Notice, the SBE will accept written comments between July 13, 2013, and July 29, 2013, inclusive. All written comments must be submitted to the Regulations Coordinator via facsimile at 916-319-0155; e-mail at regcomments@cde.ca.gov or mailed and received at the following address by close of business at 5:00 p.m. on July 29, 2013, and addressed to:

Debra Thacker, Regulations Coordinator

Legal, Audits and Compliance Branch

Administrative Support and Regulations Adoption Unit

California Department of Education

1430 N Street, Suite 5319

Sacramento, CA 95814

All written comments received by 5:00 p.m. on July 29, 2013, which pertain to the indicated changes will be reviewed and responded to by California Department of Education (CDE) staff as part of the compilation of the rulemaking file. Written comments received by the CDE staff during the public comment period are subject to viewing under the Public Records Act. Please limit your comments to the 15-day modifications to the text.

· The State Board of Education has illustrated changes to the original text in the following manner: text originally proposed to be added is underlined; text proposed to be deleted is displayed in strikeout. 

· The 15-day text proposed to be added is in “bold underline”, deleted text is displayed in “bold strikeout”.

 Title 5. EDUCATION

Division 1. California Department of Education

Chapter 5.1. Uniform Complaint Procedures

Subchapter 1. Complaint Procedures

Article 1. Definitions

§ 4600. General Definitions.
As used in this chapter, the term:

(a) “Appeal” means a request made in writing to a level higher than the original reviewing level by an aggrieved party requesting reconsideration or a reinvestigation of the lower adjudicating body's decision.

(b) “Beginning of the year or semester” means the first day classes necessary to serve all the students enrolled are established with a single designated certificated employee assigned for the duration of the class, but not later than 20 working days after the first day students attend classes for that semester.

(c)(h) “CDE Department” means the California Department of Education.

(d)(c) “Complainant” means any individual, including a person's duly authorized representative or an interested third party, public agency, or organization who files a written complaint alleging violation of federal or state laws or regulations, including allegations of unlawful discrimination, harassment, intimidation or bullying in programs and activities funded directly by the state or receiving any financial assistance from the state.

(e)(d) “Complaint” means a written and signed statement alleging a violation of federal or state laws or regulations, which may include an allegation of unlawful discrimination, harassment, intimidation or bullying. If the complainant is unable to put the complaint in writing, due to conditions such as a disability or illiteracy, the public agency shall assist the complainant in the filing of the complaint.

(f)(e) “Complaint investigation” means an administrative process used by the California Department of Education (CDE) or local educational agency (LEA) for the purpose of gathering data regarding the complaint.

(g)(f) “Complaint procedure” means an internal process used by the CDE Department or LEA local educational agency to process and resolve complaints.

(h)(g) “Days” means calendar days unless designated otherwise.

(i) “Direct state intervention” means the steps taken by the CDE Department to initially investigate complaints or effect compliance.

(j) “Educational activity” shall have the same definition as found in Education Code section 49010(a).
(k)(j) “Educational institution” means a public or private preschool, elementary, or secondary school or institution, the governing board of a school district, or any combination of school districts or counties recognized as the administrative agency for public elementary or secondary schools.

(l)(k) “Facilities that pose an emergency or urgent threat to the health or safety of pupils or staff” means a condition as defined in Education Code section 17592.72(c)(1) paragraph (1) of subdivision (c) of section 17592.72 and any other emergency conditions the school district determines appropriate.

(m)(l) “Good repair” shall have the same definition as that found in Education Code section 17002(d).

(n)(m) “Instructional materials” means all materials that are designed for use by pupils and their teachers as a learning resource and help pupils to acquire facts, skills, or opinions or to develop cognitive processes. Instructional materials may be printed or nonprinted, and may include textbooks, technology-based materials, other educational materials, and tests.

(o)(n) “Local agency” means a school district governing board or a local public or private agency which receives direct or indirect funding or any other financial assistance from the state to provide any school programs or activities or special education or related services.

(p)(o) “Local educational agency” (LEA) includes any public school district and county office of education or direct-funded charter school.

(q)(p) “Mediation” means a problem solving activity whereby a third party assists the parties to the dispute in resolving the complaint.

(r)(q) “Misassignment” means the placement of a certificated employee in a teaching or services position for which the employee does not hold a legally recognized certificate or credential or the placement of a certificated employee in a teaching or services position that the employee is not otherwise authorized by statute to hold.

(s)(r) “Public agency” means any local agency or state agency.

(t) “Pupil fee” shall have the same definition as found in Education Code section 49010(b).
(u) “Reasonable efforts” means a public school’s good faith attempts to identify and fully reimburse all pupils, parents and guardians who paid a pupil fee within one year prior to the filing of the complaint. 

(1) Reasonable efforts to identify pupils who paid a pupil fee include but are not limited to researching existing school records, contacting pupils who were enrolled in or participating in the educational activity during the time the pupil fee was charged, and considering submissions of proof of payment of the pupil fee.

(2) Reasonable efforts to fully reimburse all pupils, parents and guardians who paid a pupil fee include but are not limited to crediting the pupil’s school financial account and sending reimbursement by first class mail to the pupil’s last known primary address as contained in school or local educational agency records. If the school has knowledge that a pupil’s last known address as contained in school or local educational agency records is no longer valid, the school may attempt to obtain a more recent address from any notices returned to the school or local educational agency by the United States Postal Service.


(v)(w) “SSPI Superintendent” means the State Superintendent of Public Instruction or his or her designee.

(w)(s) “State agency” means the State Departments of Mental Health State Hospitals or Health Services or any other state administrative unit that is or may be required to provide special education or related services to children with disabilities pursuant to Government Code section 7570 et seq.

(x)(t) “State mediation agreement” means a written, voluntary agreement approved by the CDE Department, which is developed by the parties to the dispute, which resolves the allegations of the complaint.

(y)(u) “Subject matter competency” means the teacher meets the applicable requirements of Chapter 6, article 1, subchapter 7 of these regulations, commencing with section 6100, for the course being taught.

(z)(v) “Sufficient textbooks or instructional materials” means that each pupil, including English learners, has a textbook or instructional materials, or both, to use in class and to take home but does not require two sets of textbooks or instructional materials for each pupil. Sufficient textbooks or instructional materials does not include photocopied sheets from only a portion of a textbook or instructional materials copied to address a shortage.

(aa)(x) “Teacher vacancy” means a position to which a single designated certificated employee has not been assigned at the beginning of the year for an entire year or, if the position is for a one-semester course, a position of which a single designated certificated employee has not been assigned at the beginning of a semester for an entire semester.

NOTE: Authority cited: Sections 221.1 and 33031, Education Code; and Section 11138, Government Code. Reference: Sections 200, 201, 210.1, 220, 17002(d), 234.1, 17592.72, 33126(b)(5)(A) and (B), 49010, 49013, and 60010, Education Code; and Sections 11135 and 11138, Government Code. 

Article 2. Purpose and Scope

§ 4610. Purpose and Scope.
(a) This Chapter applies to the filing, investigation and resolution of a complaint regarding an alleged violation by a local agency of federal or state law or regulations governing educational programs, including allegations of unlawful discrimination, harassment, intimidation or bullying. The purpose of this chapter is to establish a uniform system of complaint processing for specified programs or activities that receive state or federal funding.

(b) This chapter applies to the following programs administered by the CDE Department:

(1) Adult Education programs established pursuant to Education Code sections 8500 through 8538 and 52500 through 52616.4; 

(2) Consolidated Categorical Aid Programs as listed in Education Code section 64000(a); 

(3) Migrant Education established pursuant to Education Code sections 54440 through 54445; 

(4) Career Technical and Technical Education and Career Technical and Technical Training Programs established pursuant to Education Code sections 52300 through 52480; 

(5) Child Care and Development Programs established pursuant to Education Code sections 8200 through 8493; 

(6) Child Nutrition Programs established pursuant to Education Code sections 49490 through 49570; and 

(7) Special Education Programs established pursuant to Education Code sections 56000 through 56885 and 59000 through 59300. 

(c) This chapter also applies to the filing of complaints which allege unlawful discrimination, harassment, intimidation or bullying against any protected group as identified under Education Code section 200 and 220 and Government Code section 11135, including any actual or perceived characteristic as set forth in Penal Code section 422.55, sex, sexual orientation, gender, ethnic group identification, race, ancestry, national origin, religion, color, or mental or physical disability, or age, or on the basis of a person's association with a person or group with one or more of these actual or perceived characteristics, in any program or activity conducted by a local agency, which is funded directly by, or that receives or benefits from any state financial assistance.

(d) This chapter also applies to the filing of complaints which allege noncompliance with the provisions of Education Code sections 49010 and 49011 regarding pupil fees.

(e)(d) Nothing in these regulations shall prevent an LEA local educational agency from using its local uniform complaint procedure to address complaints not listed in this section.

(f)(e) The CDE Department will develop a pamphlet for parents that will explain the Uniform Complaint Procedures in a user friendly manner and post this pamphlet on the CDE’s Department's Web site.

NOTE: Authority cited: Sections 221.1, 8261, 33031, 49531, 49551, 54445, 52355, 52451, and 56100(a) and (j), Education Code; and Section 11138, Government Code. Reference: Sections 200, 220, 260, 234.1, 49013, and 49556, Education Code; Sections 11135 and 11138, Government Code; and 34 C.F.R. Sections 106.1-106.8 and 299.10-299.11. 

Article 3. Local Educational Agency Compliance
§ 4620. Local Educational Agency Responsibilities.
Each local educational agency shall have the primary responsibility to insure compliance with applicable state and federal laws and regulations. Each local educational agency shall investigate complaints alleging failure to comply with applicable state and federal laws and regulations and/or alleging discrimination, harassment, intimidation or bullying and seek to resolve those complaints in accordance with the procedures set out in this chapter and in accordance with the policies and procedures of the governing board.

Note: Authority cited: Sections 221.1 and 33031, Education Code; and Section 11138, Government Code. Reference: Section 200, 220, 234.1, and 260, Education Code; Section 11135, Government Code; and 34 CFR 106.8.

§ 4621. District Policies and Procedures.
(a) Each local educational agency shall adopt policies and procedures not inconsistent with sections 4600-4695 of this chapter for the investigation and resolution of complaints. Local policies shall ensure that complainants are protected from retaliation and that the identity of a complainant alleging discrimination, harassment, intimidation or bullying remain confidential as appropriate. School Districts and County Offices of Education shall submit their policies and procedures to the local governing board for adoption.

. . .

Note: Authority cited: Sections 221.1 and 33031, Education Code; and Section 11138, Government Code. Reference: Sections 200, 220, 234.1, and 260, Education Code; Section 11135, Government Code; and 34 CFR 106.8 and 299.10-299.11. 

§ 4622. Notice.

Each LEA local educational agency shall annually notify in writing, as applicable, its students, employees, parents or guardians of its students, the district advisory committee, school advisory committees, appropriate private school officials or representatives, and other interested parties of their LEA local educational agency complaint procedures, including the opportunity to appeal to the CDE Department and the provisions of this chapter. The notice shall include the identity (identities) of the person(s) responsible for processing complaints. The notice shall also advise the recipient of any civil law remedies that may be available under state or federal discrimination, harassment, intimidation or bullying laws, if applicable, and of the appeal pursuant to Education Code section 262.3. The notice shall also include information regarding the requirements of Education Code sections 49010 through 49013 relating to pupil fees. This notice shall be in English, and when necessary, in the primary language, pursuant to Education Code section 48985 of the Education Code, or mode of communication of the recipient of the notice. Copies of LEA local educational agency complaint procedures shall be available free of charge.
Note: Authority cited: Sections 200, 220, 221.1, 262.3, and 33031 and 49013, Education Code; and Section 11138, Government Code. Reference: Sections 200 and 220, and 234.1, Education Code; Sections 11135 and 11138, Government Code; and 34 CFR 106.8 and 299.11. 

Article 4. Local Complaint Procedures

§ 4630. Filing a Local Complaint; Procedures, Time Lines.
(a) Except for complaints under sections 4680-4687 regarding instructional materials, emergency or urgent facilities conditions that pose a threat to the health or safety of pupils or staff, and teacher vacancies or misassignments, and complaints that allege discrimination, harassment, intimidation or bullying and complaints regarding pupil fees, any individual, public agency or organization may file a written complaint with the district superintendent or his or her designee alleging a matter which, if true, would constitute a violation by that LEA local educational agency of federal or state law or regulation governing a program listed in section 4610(b) of this chapter.

(b) An investigation of alleged unlawful discrimination, harassment, intimidation or bullying shall be initiated by filing a complaint not later than six months from the date the alleged discrimination, harassment, intimidation or bullying occurred, or the date the complainant first obtained knowledge of the facts of the alleged discrimination, harassment, intimidation or bullying unless the time for filing is extended by the district superintendent or his or her designee, upon written request by the complainant setting forth the reasons for the extension. Such extension by the district superintendent or his or her designee shall be made in writing. The period for filing may be extended by the district superintendent or his or her designee for good cause for a period not to exceed 90 days following the expiration of the six month time period. The district superintendent shall respond immediately upon a receipt of a request for extension.

(1) The complaint shall be filed by one who alleges that he or she has personally suffered unlawful discrimination, harassment, intimidation or bullying, or by one who believes an individual or any specific class of individuals has been subjected to discrimination, harassment, intimidation or bullying prohibited by this part. 

(2) The complaint shall be filed with the LEA local educational agency in accordance with the complaint procedures of the LEA local educational agency. 

(3) An investigation of a discrimination, harassment, intimidation or bullying complaint shall be conducted in a manner that protects confidentiality of the parties and maintains the integrity of the process. 


(c)(1) Pupil fee complaints may be filed with the principal of the school.


(2) Pupil fee complaints shall be filed not later than one year from the date the alleged violation occurred.


(3) Pupil fee complaints may be filed anonymously if the complaint provides evidence or information leading to evidence to support an allegation of noncompliance with Education Code sections 49010 and 49011 regarding pupil fees.

NOTE: Authority cited: Sections 221.1 and 33031, Education Code; and Section 11138, Government Code. Reference: Sections 200, and 220, 234.1, and 49013, Education Code; Sections 911.2, 11135, 11136, and 11138, Government Code; and 34 C.F.R. Section 106.8. 

§ 4631. Responsibilities of the LEA Local Educational Agency.
(a) Except for complaints regarding instructional materials, emergency or urgent facilities conditions that pose a threat to the health or safety of pupils or staff, and teacher vacancies or misassignments, which must be processed in accordance with sections 4680-4687, within 60 days from the date of the receipt of the complaint, the LEA local educational agency person responsible for the investigation of the complaints or his or her designee shall conduct and complete an investigation of the complaint in accordance with the local procedures adopted pursuant to section 4621 and prepare a written LEA Local Educational Agency Decision. This time period may be extended by written agreement of the complainant.

(b) The investigation shall include an opportunity for the complainant, or the complainant's representative, or both, to present the complaint(s) and evidence or information leading to evidence to support the allegations of non-compliance with state and federal laws and/or regulations.

(c) Refusal by the complainant to provide the investigator with documents or other evidence related to the allegations in the complaint, or to otherwise fail or refuse to cooperate in the investigation or engage in any other obstruction of the investigation, may result in the dismissal of the complaint because of a lack of evidence to support the allegations.

(d) Refusal by the LEA local agency to provide the investigator with access to records and/or other information related to the allegation in the complaint, or to otherwise fail or refuse to cooperate in the investigation or engage in any other obstruction of the investigation, may result in a finding based on evidence collected that a violation has occurred and may result in the imposition of a remedy in favor of the complainant.

(e) The LEA local educational agency should issue a Decision (the Decision) based on the evidence. The Decision shall be in writing and sent to the complainant within 60 days from receipt of the complaint by the LEA local educational agency. The Decision should contain:

(1) the findings of fact based on the evidence gathered, 

(2) conclusion of law, 

(3) disposition of the complaint, 

(4) the rationale for such disposition, 

(5) corrective actions, if any they are warranted, including, with respect to a pupil fees complaint, a remedy that comports with Education Code section 49013(d) and section 4600(u).
(6) notice of the complainant's right to appeal the LEA local educational agency Decision to the CDE Department, and 

(7) procedures to be followed for initiating an appeal to the CDE Department. 

(f) Nothing in this chapter shall prohibit the parties from utilizing alternative methods to resolve the allegations in the complaint, including, but not limited to, mediation.


(g) Nothing in this chapter shall prohibit an LEA local educational agency from resolving complaints prior to the formal filing of a written complaint.

NOTE: Authority cited: Sections 221.1 and 33031, Education Code; and Section 11138, Government Code. Reference: Sections 200, and 220, and 49013, Education Code; Sections 11135, 11136, and 11138, Government Code; and 34 C.F.R. Section 106.8. 

Article 4.5. Appeal of LEA Local Educational Agency Decision

§ 4633. Appeal of LEA Local Educational Agency Decision.
(a) If the Decision is appealed, the CDE Department shall notify the LEA local educational agency of the appeal. Upon notification by the CDE Department that the Decision has been appealed, the LEA local educational agency shall forward the following to the CDE Department:

(1) A copy of the original complaint; 

(2) A copy of the Decision; 

(3) A summary of the nature and extent of the investigation conducted by the LEA local educational agency, if not covered in the Decision; 

(4) A copy of the investigation file, including but not limited to, all notes, interviews and documents submitted by the parties or gathered by the investigator; 

(5) A report of any action taken to resolve the complaint; 

(6) A copy of the LEA local educational agency complaint procedures; and 

(7) Such other relevant information as the CDE Department may request. 

(b) The CDE Department shall not receive evidence from the parties that could have been presented to the LEA local educational agency investigator during the investigation, unless requested by the CDE Department. Any confidential information or pupil information in the investigative file shall remain confidential and shall not be disclosed by the CDE Department.

(c) The CDE Department may contact the parties for further information, if necessary.

(d) The CDE Department shall review the investigation file, the summary of the nature and extent of the investigation conducted by the LEA local educational agency, the complaint procedures, documents and any other evidence received from the LEA local educational agency and determine whether substantial evidence exists:

(1) That the LEA local educational agency followed its complaint procedures; and 

(2) That the relevant findings of fact in the Decision which are the subject of the appeal are supported by the evidence. 

(e) The CDE Department shall review the conclusions of law which are the subject of the appeal and determine whether they are correct.

(f) If the CDE Department determines that the Decision is deficient because it lacks findings of fact and conclusions of law regarding the subject of the appeal, the CDE Department may return the Decision to the LEA local educational agency in order to correct the deficiencies within 20 days of the return.

(g) If the CDE Department finds that the Decision is supported by substantial evidence, and that the legal conclusions are not contrary to law, the appeal shall be denied.

(h) If the CDE Department finds the grounds for the appeal have merit:

(1) The CDE Department may, if there is a lack of substantial evidence or a procedural defect in the investigation, remand the investigation to the LEA local educational agency for further investigation of the allegations which are the subject of the appeal; or 

(2) The CDE Department may issue a decision based on the evidence in the investigation file received from the LEA local educational agency; or 

(3) If the CDE Department determines that it is in the best interest of the parties, conduct a further investigation of the allegations which are the basis for the appeal and issue a decision following further investigation. 


(i) If the CDE Department finds merit in the appeal, the CDE’s Department's decision on appeal shall contain the following:

(1) A finding that the LEA local educational agency complied or did not comply with its complaint procedures; 

(2) The CDE’s Department's findings of fact and conclusions of law regarding the issue on appeal; and 

(3) Where a determination is made that the LEA local educational agency failed to comply with the applicable state or federal law or regulation, remedial orders and/or required actions to address the violation(s), including, with respect to a pupil fees complaint, a remedy that specifies the LEA’s obligation to comply with Education Code section 49013(d) and section 4600(u). 

(j) The CDE must issue a written decision regarding an appeal of a pupil fees complaint and provide a copy of the written decision to the appellant within 60 days of the CDE’s receipt of the appeal.
NOTE: Authority cited: Sections 221.1 and 33031, Education Code; and Section 11138, Government Code. Reference: Sections 200, and 220, and 49013, Education Code; Sections 11135, 11136 and 11138, Government Code; 34 C.F.R. Sections 106.8; and 34 CFR 299.10(a)(2). 

Article 6. Direct State Intervention

§ 4650. Basis of Direct State Intervention.
(a) Except for complaints under sections 4680, 4681, 4682 and 4683 regarding instructional materials, teacher vacancies or misassignments, and condition of a facility, the CDE Department shall directly intervene without waiting for LEA local educational agency investigation if one or more of the following situations exist:

(1) The complaint includes an allegation, and the CDE Department verifies, that an LEA local educational agency failed to comply with the complaint procedures required by this Chapter and its local rules and regulations, including, but not limited to, the failure or refusal of the LEA local educational agency to cooperate with the investigation; 

(2) The complaint relates to an agency that is not an LEA local educational agency funded through the Child Development or Child Nutrition Programs; 

(3) The complainant requests anonymity because he or she would be in danger of retaliation and would suffer immediate and irreparable harm if he or she filed a complaint with the LEA local educational agency (except for complaints regarding pupil fees, which may be filed anonymously with the principal of a public school); 

(4) The complainant alleges that the LEA local educational agency failed or refused to implement the final decision resulting from its local investigation or local mediation agreement; 

(5) The complainant alleges and the CDE Department verifies that through no fault of the complainant, no action has been taken by the LEA local educational agency within 60 calendar days of the date the complaint was filed. Prior to direct intervention, the CDE Department shall attempt to work with the LEA local educational agency to allow it to complete the investigation and issue a Decision. 

(6) The complainant alleges and the CDE Department verifies that he or she would suffer immediate and irreparable harm as a result of an application of a district-wide policy that is in conflict with state or federal law covered by this Chapter, and that filing a complaint with the LEA local educational agency would be futile. 

(7) For complaints relating to special education, any one of the following shall be a condition for direct state intervention: 

(A) The complainant alleges that a public agency, other than an LEA local educational agency, as specified in Government Code section 7570 et seq., fails or refuses to comply with an applicable law or regulation relating to the provision of free appropriate public education to individuals with disabilities; 

(B) The complainant alleges that the LEA local educational agency or public agency fails or refuses to comply with the due process procedures established pursuant to federal and state law and regulation; or has failed or refused to implement a due process hearing order; 

(C) The complainant alleges facts that indicate that the child or group of children may be in immediate physical danger or that the health, safety or welfare of a child or group of children is threatened. 

(D) The complainant alleges that an individual with a disability is not receiving the special education or related services specified in his or her individualized educational program (IEP). 

(E) The complaint involves a violation of federal law governing special education, 20 U.S.C. section 1400 et seq., or its implementing regulations. 

(b) The complaint shall identify the basis, as described in subdivision (a) above, for filing the complaint directly to the CDE Department. The complainant must present the CDE Department with clear and verifiable evidence that supports the basis for the direct filing, except as in subdivision (a)(7).

NOTE: Authority cited: Section 221.1 and 33031, Education Code; and Section 11138, Government Code. Reference: Sections 200, and 220, and 49013, Education Code; Sections 11135, 11136, and 11138, Government Code; 34 C.F.R. Sections 106.8; and 34 CFR 299.10(a)(2). 
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FINAL STATEMENT OF REASONS

Pupil Fees and Discrimination Complaints

UPDATE OF INITIAL STATEMENT OF REASONS

The original proposed text was made available for public comment for at least 45 days from March 30, 2013, through May 14, 2013, and 5 individuals responded with comments.

A public hearing was held at 1:30 p.m. on May 14, 2012, at the California Department of Education, and 0 individuals responded with comments. 
SUMMARY AND RESPONSE TO COMMENTS RECEIVED DURING THE INITIAL NOTICE PERIOD OF MARCH 30, 2013 THROUGH MAY 14, 2013.

Myranda S. Marsh, Executive Director/Principal, James Jordan Middle School, 4/5/13 

Comment: The commenter requested an “interpretation of the recent case law” that would permit schools to issue a required materials list so long as they offer to provide free materials upon parent request.

Reject: The comment does not address the proposed regulations. The regulations do not provide interpretations of recent case law. Education Code section 49011(b)(1) states that all materials needed to participate in educational activities shall be provided to pupils free of charge.

Sally Smith, Attorney, 4/14/13 3:55 PM and 3:58 p.m.

Comment: The commenter requested that proposed new section 4600(u) be amended to state that reasonable efforts must be made to reimburse all pupils who paid a pupil fee to a school-affiliated group such as a booster club, foundation or parent-teacher association. 

Reject: Education Code section 49010 states that pupil fees relate to educational activities, which are activities offered by “schools, school districts, charter schools or county offices of education.” In Assembly Bill 165, the predecessor bill to Assembly Bill 1575, the legislature considered and rejected, on May 27, 2011, adding the phrase “other entities working under the supervision of, or in coordination with” schools, school districts, charter schools and county offices of education. The commenter’s request exceeds the authority of the statute.

Sally Smith, Attorney, 4/24/13 8:58 AM

Comment: The commenter requested that the definition of community service classes contained in Education Code section 51810 be clarified to distinguish such classes from the educational activities that must be free. 
Reject: Education Code section 49010 provides definitions of “pupil fee” and “educational activity.” The request to amend Education section 51810 relating to community service classes exceeds the CDE’s authority with respect to these regulations. 
Sally Smith, Attorney, 5/3/13 10:58 AM

Comment: The commenter requested that the regulations be amended to state that school districts may not charge pupil fees without publishing them and adopting them at school board meetings. 

Reject: The statute that provides the authority for these regulations does not address this issue. 

Brooks Allen, American Civil Liberties Union of Southern California, 5/7/2013 11:07 am

Comment: The commenter requested that section 4622 be amended to state: “The notice shall also advise the recipient of the prohibition on pupil fees for participation in educational activities as set forth in section 49011 of the Education Code, including the requirements that apply to this prohibition that are set forth in section 49011(b) of the Education Code, the requirements set forth in subdivisions (c)-(e) of section 49011 of the Education Code, and the definitions of “educational activity” and “pupil fee” in section 49010 of the Education Code.” 
Partially accept, partially reject: Education Code section 49013(e) states that “Information regarding the requirements of this article shall be included in the annual notification distributed to pupils, parents and guardians, employees, and other interested persons pursuant to Section 4622 of Title 5 of the California Code of Regulations.” Accordingly, Section 4622 will be amended to state “The notice shall also include information regarding the requirements of Education Code sections 49010 through 49013 relating to pupil fees.”

Comment: The commenter requested that section 4633(j) be amended to state “The CDE must issue a written decision regarding an appeal of a pupil fees complaint and provide a copy of the written decision to the appellant within 60 days of the CDE’s receipt of the appeal.”

Accept: Education Code section 49013(c) states that the complainant shall receive a written appeal decision within 60 days of the CDE’s receipt of the appeal. Accordingly, section 4633(j) will be amended to state: “The CDE must issue a written decision regarding an appeal of a pupil fees complaint and provide a copy of the written decision to the appellant within 60 days of the CDE’s receipt of the appeal.”
Comment: The commenter requested that sections 4631(e)(5) and 4633(i)(3) be amended to incorporate the definition of “reasonable efforts” in proposed Section 4600(u). 

Accept: Education Code section 49013(d) references reasonable efforts towards reimbursement “subject to procedures established through regulations adopted by the state Board.” Although the regulations are already incorporated by the reference to Education Code section 49013(d) in proposed section 4631(e)(5), for completeness’ sake that proposed regulation will be amended to state: “corrective actions, if they are warranted, including, with respect to a pupil fees complaint, a remedy that comports with Education Code section 49013(d) and section 4600(u).” Similarly, although the regulations are already incorporated by the reference to Education Code section 49013(d) in proposed section 4633(i)(3), for completeness’ sake that proposed regulation will be amended to state:  “Where a determination is made that the LEA failed to comply with the applicable state or federal law or regulation, remedial orders and/or required actions to address the violation(s), including, with respect to a pupil fees complaint, a remedy that specifies the LEA’s obligation to comply with Education Code section 49013(d) and Section 4600(u).”
Sloan Simmons, Lozano Smith Law Firm, 5/14/2013, 7:38 am
Comment: The commenter requests that section 4630 be amended to require that pupil fee complainants either (1) reside within the school district’s boundaries or (2) be the parent of at least one child enrolled in the district’s schools. 

Reject: The authorizing statute, Education Code section 49013, includes no restrictions as to who may file a pupil fees complaint. Section 4600(c) states that a complainant includes “any individual, including a person’s duly authorized representative or an interested third party, public agency, or organization who files a written complaint alleging violation of federal or state laws or regulations . . . “ In addition, Education Code section 49013 states that a complaint may be filed anonymously “if it provides evidence or information leading to evidence to support an allegation of noncompliance with the requirements of this article.” (Stated alternatively, a complaint may not be filed anonymously if it does not provide evidence or information leading to evidence to support an allegation of noncompliance with the requirements of Education Code sections 49101-49013.) The commenter’s request exceeds the authority of the statute.

Comment: The commenter requests that Section 4630 be amended to provide for a 6-month statute of limitations for pupil fee complaints, rather than a one-year statute of limitations. The commenter notes that Government Code section 905(o) exempts pupil fee complaints filed pursuant to Education Code section 49013 from the provisions relating to the filing of claims for money or damages against local public entities. One of those provisions states that the statute of limitations for a claim relating to a cause of action for death or for injury to person or to personal property or growing crops shall be presented within six months after accrual, and that a claim relating to any other cause of action shall be presented within one year of accrual. (Government Code section 911.2.) The commenter states that a claim for reimbursement of a pupil fee is akin to a claim that would have a six-month statute of limitations. The commenter asserts that, for consistency’s sake, pupil fee complaints should have a six-month statute of limitations.

Reject: Education Code section 49013(d) directs the State Board of Education to adopt regulations relating to “reasonable efforts by the public school to ensure full reimbursement to all affected pupils, parents, and guardians.” Proposed Section 4630(c)(2), in establishing a one-year statute of limitations, further defines “reasonable efforts” in that schools need not seek to reimburse persons who paid a pupil fee more than one year prior to the filing of the complaint. 

Because Government Code section 905(o) exempts pupil fee complaints filed pursuant to the UCP from the provisions relating to the filing of claims for money or damages against local public entities, the statutes of limitation contained in Government Code section 911.2 do not provide specific authority for Section 4630(c)(2). Accordingly, the reference to Government Code section 911.2 will be deleted.  
Melissa Goodman, Senior Staff Attorney, American Civil Liberties Union

John O’Connor, Executive Director, Equality California

Ilona Turner, Director, Transgender Law Center

Carlyn Laub, Executive Director, Gay-Straight Alliance Network

Jennifer C. Pizer, Senior Counsel and Director, Law and Policy Project

Shelbi D. Day, Staff Attorney, Lambda Legal

5/14/13, 4:53 pm

Comment: The commenters request that sections 4620, 4621(a), and 4622 be amended to add harassment, intimidation, and bullying after the word discrimination.
Accept: The proposed regulations will be amended to add harassment, intimidation or bullying after the word discrimination to ensure consistency with Education Code section 234.1.
Comment: The commenters request that sections 4610(c) be amended to read: “This chapter also applies to the filing of complaints which allege unlawful discrimination harassment, intimidation or bullying based on actual or perceived disability, gender, gender identity, gender expression, nationality, race or ethnicity, religion, sexual orientation, or on the basis of a person’ (sic) association with a person or group with one or more of these actual or perceived characteristics….”
Partially accept: The proposed regulation will be amended to include “discrimination, harassment, intimidation or bullying” rather than “discrimination” to make the regulation more illustrative and consistent with the language specified in Education Code section 234.1. 
Partially reject: The protected classes covered by this regulation are already specified within the referenced statutes.  Referencing these statutes, rather than duplicating their content within Section 4610(c) ensures that the proposed regulation will remain consistent with existing law if and when the referenced statutes change. There is no need to reiterate them within Section 4610(c).
Comment: The commenters request that section 4621 be amended to read: “Each local educational agency shall adopt policies and procedures not inconsistent with sections 4600 – 4695 for the investigation and resolution of complaints. Each local educational agency shall adopt a specific process for receiving, investigating, and resolving complaints about discrimination, harassment, intimidation and bullying, which must meet the requirements of Cal. Education Code Section 234.1(b), (e), and (f).”
Reject: The UCP process, with the proposed modifications, meets the requirements of Education Code section 234.1. A separate process, specific to complaints of discrimination, harassment, intimidation, or bullying is not required.
Comment: The commenters request that section 4621(a) be amended to read: “Local policies shall ensure that complainants are protected from retaliation and that the identity of a complainant alleging discrimination, harassment, intimidation, or bullying remain confidential as appropriate. Local policies shall also ensure that student’s privacy rights are protected throughout the process and that highly personal and private information, including but not limited to information tending to reveal a student’s sexual orientation, gender identity, or gender expression, is not disclosed to others, including to a student’s parent or guardian, unless there is a specific, articulable, and compelling reason for doing so. The mere fact that the student filed a complaint, by itself, is not a specific, articulable, and compelling reason that justifies disclosure of a (sic) such information without the student’s consent.”
Partially accept: The proposed regulation will be amended to include “discrimination, harassment, intimidation or bullying” rather than “discrimination” to make the regulation more illustrative and consistent with the language specified in Education Code section 234.1. 
Partially reject: The confidentiality provision within the proposed regulation is consistent with the requirements specified within Education Code section 234.1.  Including the commenter’s interpretation of the law would exceed the scope and purpose of the proposed regulation.

Comment: The commenters request that section 4630(b)(3) be amended to read: “An investigation of a discrimination, harassment, intimidation or bullying complaint shall be conducted in a manner that protects the confidentiality of the parties and maintains the integrity of the process. School officials investigating and resolving complaints shall ensure that student’s privacy rights are protected throughout the process and that highly personal and private information, including but not limited to information tending to reveal a student’s sexual orientation, gender identity, or gender expression, is not disclosed to others, including to a student’s parent or guardian, unless there is a specific, articulable, and compelling reason for doing so. There (sic) mere fact that the student filed a complaint, by itself, is not a specific, articulable, and compelling reason that justifies disclosure of a (sic) such information without the student’s consent.”
Partially accept: The proposed regulation will be amended to include “discrimination, harassment, intimidation or bullying” rather than “discrimination” to make the proposed regulation more illustrative and consistent with the language specified in Education Code section 234.1. 
Partially reject: The confidentiality provision within the proposed regulation is consistent with the requirements specified within Education Code section 234.1.  Including the commenter’s interpretation of the law would exceed the scope and purpose of the proposed regulation.
Comment: The commenters request that section 4630 be amended to clarify where and with who complains should be filed.
Reject: Section 4621(b) states that each local educational agency shall include in its policies and procedures the person(s), employee(s) or agency position(s) or unit(s) responsible for receiving complaints, investigating complaints and ensuring local educational agency compliance. It is not necessary to repeat this information in Section 4630.

Comment: The commenters request that section 4633(j) be amended to read: “CDE must issue a decision regarding an appeal of a complaint within 60 days of the CDE’s receipt of the appeal.” They further state that the “60 day time period should apply to all complaint appeals to CDE, including appeals of complaints for discrimination, harassment, intimidation or bullying.”
Reject: The commenter’s desire to ensure that a determination on appeals of LEA decisions relative to complaints of discrimination, harassment, intimidation, or bullying be made within 60 days, is addressed within Section 4662(b) of the existing regulations.
Comment: The commenters request that section 4622 be amended to read: “Local educational agencies must also publicize their discrimination, harassment, intimidation, and bullying policies and procedures in a manner consistent with the requirements of Cal. Ed. Code section 234.1” and that information about complaint procedures be provided through the student handbook and both District and school websites.
Reject: The requirement to publicize policies preventing discrimination, harassment, intimidation, or bullying, as described by the commenter are already addressed in Section 4960(b) of the regulations.
Comment: The commenters request that section 4610 be “amended to make clear that complaints about biased or non-inclusive instruction, including complaints alleging violations of Cal. Ed. Code sections 51500, 51933, 51204.5 and 60040 are subject to the Uniform Complaint Procedures because they are, essentially, discrimination complaints.”
Reject: To the extent the complaints described in the comments constitute discrimination complaints the current proposed language provides sufficient clarity.
Comment: The commenters request that Education Code sections 234.1 – 5 be included as authority cited in relevant revised regulations.
Partially accept: Education Code section 234.1 will be cited as a reference for provisions relating to the process of receiving and investigating complaints of discrimination, harassment, intimidation, and bullying. 
Partially reject: Education Code sections 234.2 – 234.5 are not supportive authority for these proposed regulations as they do not apply to the process specified therein.
Comment: The commenters request that section 4900 be amended to read: “Therefore, no person in the State of California shall be subjected to discrimination, or any other form of illegal bias, including harassment, intimidation, or bullying.”
Response: No response required because this comment does not address the amendments proposed during this 45-day comment period.
Comment: The commenters request that section 4960 (a) be amended to read: “Each local agency shall investigate complaints of unlawful discrimination, harassment, intimidation, and bullying in its programs or activities.
Response: No response required because this comment does not address the amendments proposed during this 45-day comment period.
Comment: The commenters request that sections 4900(a) and (b), 4902(j), 4920, 4925, 4926, 4930,4931, 4940, 4960, and 4965 be amended to list the terms “gender identity” and “gender expression” as prohibited bases for discrimination and other bias-based conduct.
Response: No response required because this comment does not address the amendments proposed during this 45-day comment period.
Comment: The commenters request that section 400(d) be created to read: “All local educational agencies must adopt a policy that prohibits discrimination, harassment, intimidation and bullying based on a person’s actual or perceive disability, gender, gender identity, gender expression, nationality, race or ethnicity, religion, sexual orientation, or association with a person or group with one or more of these actual or perceived characteristics. The policy must comply with the requirements of, and include the content mandated by Cal. Ed. Code 234.1(a).”
Response: No response required because this comment does not address the amendments proposed during this 45-day comment period.
Comment: The commenters request that section 4962 be amended to read: “Compliance with the provision of this division shall be carried out in accordance with the complaint procedures specified in sections 4601 through 4671 of this Title, the requirements of Education Code 234.1, and Government Code sections 11136 and 11137.”
Response: No response required because this comment does not address the amendments proposed during this 45-day comment period.
Comment: The commenters request that section 4964 be amended to read: “All complaints or allegations of discrimination, harassment (including sexual harassment), intimidation, or bullying will be kept confidential during any informal and or formal complaint procedures except when disclosure is necessary during the course of an investigation, in order to take subsequent remedial action and to conduct ongoing monitoring. Student’s privacy rights will be protected throughout the process and highly personal and private information, including but not limited to information tending to reveal a student’s sexual orientation, gender identity, or gender expression, will not be disclosed to others, including to a student’s parent or guardian, unless there is a specific, articulable, and compelling reason for doing so. The mere fact that the student filed a complaint, by itself, is not a specific, articulable, and compelling reason that justifies disclosure of such information without the student’s consent.”
Response: No response required because this comment does not address the amendments proposed during this 45-day comment period.
Comment: The commenters request that section 4963(a) be amended to read: ”No person from or in the educational or work environment of a local agency shall retaliate against a complainant, witness, or other person who support or participation in a discrimination, harassment, (including sexual harassment), intimidation, or bullying investigation.”
Response: No response required because this comment does not address the amendments proposed during this 45-day comment period.
Comment: The commenters request that section 4960(b) be amended to read: ”Each governing board shall have the ongoing responsibility to publicize the provisions of this Chapter, as well as the requirements of Cal. Ed. Code 234.1, to students, parents, employees, agents of the governing board and the general public. The policy shall be posted in all schools and offices including staff lounges and student government meeting rooms, and meet all other publication requirements found in Cal. Ed. Code 234.1 – 5.”

Response: No response required because this comment does not address the amendments proposed during this 45-day comment period.
After the 45-day comment period, the following changes were made to the proposed text of the regulations and sent out for a 15-Day comment period:
Education Code section 234.1 is added to the “Notes” section under references to sections 4600, 4620, 4621, 4622, and 4630 as it relates to the process of receiving and investigating complaints of discrimination, harassment, intimidation, and bullying.

The reference to Government Code section 911.2 is deleted from the Notes section relating to section 4630 because, as explained in the Final Statement of Reasons, it does not provide specific authority for section 4630(c)(2).

SECTION 4600(u) is amended to add to the definition of reasonable reimbursement efforts the limitation, referenced in proposed section 4630(c)(2), that the school need not address pupil fees paid more than one year prior to the filing of the complaint.

SECTIONS 4620 and 4621(a) are added to rulemaking in order to amend each section to add the words “harassment, intimidation, and bullying” after the word “discrimination.” This is necessary to make the regulation more illustrative and consistent with the language specified in Education Code section 234.1.

SECTION 4622 is amended to include the requirement in Education Code section 49013(e) that the local educational agency’s annual notification to students, parents and employers include information regarding the requirements of Education Code sections 49010 through 49013 relating to pupil fees. This is necessary to ensure that LEAs make the statutorily-required notification. This section is also amended to add the words “harassment, intimidation, and bullying” after the word “discrimination” to make the regulation more illustrative and consistent with the language specified in Education Code section 234.1. Education Code section 49013 was added to the Authority cited of the Notes section.
SECTION 4631(e)(5) is amended to add that the remedy must comport not only with Education Code section 49013(d) generally but also Section 4600(u) specifically. Although Education Code section 49013(d) already states that the reimbursement remedy is subject to procedures established through regulations adopted by the state board, inclusion of the specific reference to section 4600(u) is necessary to ensure LEAs’ complete understanding of the required remedy. 

SECTION 4633(i)(3) is amended to add that the remedy must specify the local educational agency’s obligation to comply not only with Education Code section 49013(d) generally but also section 4600(u) specifically. Although Education Code section 49013(d) already states that the reimbursement remedy is subject to procedures established through regulations adopted by the state board, inclusion of the specific reference to section 4600(u) is necessary to ensure LEAs’ complete understanding of the required remedy. 

SECTION 4633(j) is amended to include the requirement in Education Code section 49013(c) that the complainant receive a written decision within 60 days of the CDE’s receipt of the appeal. This is necessary is ensure that not only does the CDE issue a decision within 60 days of the CDE’s receipt of the appeal, but also that (1) the decision is written and (2) the appellant receives a copy of the decision. 

ALTERNATIVES DETERMINATION 
The State Board of Education has determined that no alternative would be more effective in carrying out the purpose for which the regulation is proposed or would be as effective and less burdensome to affected private persons than the proposed regulation or would be more cost effective to affected private persons and equally effective in implementing the statutory policy or other provisions of law.

LOCAL MANDATE DETERMINATION 
The proposed regulations do not impose any mandate on local agencies or school districts.

5-29-13 [California Department of Education]
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