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Pupil Fees and Discrimination Complaints - Approve Commencement of the Rulemaking Process for Amendments to the California Code of Regulations, Title 5, sections 4600-4650.
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SUMMARY OF THE ISSUE(S)

Assembly Bill 1575 (Chapter 776, Statutes of 2012) was signed by the Governor on September 29, 2012 and became effective on January 1, 2013. Existing constitutional law requires the Legislature to provide for a system of common schools by which a free school is required to be maintained and supported in each district. California Education Code (EC), sections 49010-49013 (AB 1575), reinforce existing law which prohibits all public schools, including but not limited to a charter school or alternative school, from requiring a pupil to pay a fee, deposit or other charge not specifically authorized by law, for participation in an educational activity and sets forth the responsibilities of the local educational agencies (LEAs) and the California Department of Education (CDE) in resolving complaints of noncompliance utilizing the Uniform Complaints Procedures (UCP) process. 

The EC, as amended by AB 1575, provides that a complaint of noncompliance regarding pupil fees may be filed with the principal of a school pursuant to the LEA’s UCP and a complainant not satisfied with the LEA’s decision may appeal to the CDE. In addition, AB 1575 requires that the State Board of Education (SBE) adopt regulations to establish procedures relating to reimbursement remedies for meritorious complaints.
Assembly Bill 9 (Chapter 723, Statutes of 2011) became effective on July 1, 2012. It amended the existing Safe Place to Learn Act, Education Code sections 234 et seq., to add anti-intimidation and anti-bullying provisions.

These regulations are necessary in order to conform existing UCP regulations, California Code of Regulations, Title 5 (5 CCR), Section 4600 et seq., to the new EC provisions by incorporating appropriate references to pupil fee complaints and complaints of discrimination, harassment, intimidation and bullying.
RECOMMENDATION
The CDE recommends the SBE take the following actions:

· Approve the Notice of Proposed Rulemaking;

· Approve the Initial Statement of Reasons;

· Approve the proposed regulations; and 

· Direct the CDE to commence the rulemaking process.  

BRIEF HISTORY OF KEY ISSUES
Article IX, Section 5 of the California Constitution requires the Legislature to provide for a system of common schools by which a free school is required to be kept up and supported in each district. In Hartzell v. Connell (1984) 35 Cal. 3d 899, it was reaffirmed that educational activities must be provided free of charge to all pupils without regard to their families’ ability or willingness to pay fees or request special waivers. Schools may, however, charge fees specifically authorized by law. 

Prior to the passage of AB 1575, disputes regarding the imposition of fees and whether they were impermissible fees were resolved at the LEA level and not through the UCP process. If complainants were dissatisfied with the results of the LEA decisions, they were within their rights to pursue civil law remedies. AB 1575 adds Article 5.5 (commencing with Section 49010) to Chapter 6 of Part 27 of Division 4 of Title 2 of the Education Code, and amends Section 905 of the Government Code, relating to pupil fees and the utilization of the UCP. 
The UCP process, 5 CCR 4610(c), currently includes provisions relating to complaints alleging unlawful discrimination against certain protected groups. In 2012, Education Code (EC) Section 234.1 was amended to add anti-intimidation and anti-bullying provisions.

The proposed regulations are necessary to incorporate, clarify, and make specific the provisions of EC sections 49010-49013 regarding the criteria, process, and timelines for resolving pupil fees complaints and appeals utilizing the UCP, including reimbursement procedures and the requirements imposed upon LEAs and the CDE.  

The proposed regulations are necessary to incorporate, clarify, and make specific the provisions of EC Section 234.1 regarding complaints of discrimination, harassment, intimidation and bullying against certain protected groups.
SUMMARY OF PREVIOUS STATE BOARD OF EDUCATION DISCUSSION AND ACTION
In November 2004, the SBE released for public comment, revised regulations for the uniform complaint procedures. The revision updated the regulations to be consistent with federal code of regulations adopted after the enactment of the uniform complaint procedures in 1991, to update terminology, and the specific groups that receive civil rights protections in discrimination complaints according to federal and state law; and to more accurately reflect the complaint process at the local level and the appeal process at the state level. Additionally, the settlement in the Williams Case (September 2004) resulted in new Education Code sections that necessitated revisions to the UCP regulations. These regulations became effective in December 29, 2005. 
FISCAL ANALYSIS (AS APPROPRIATE)
The Economic and Fiscal Impact Statement will be provided as an Addendum. 
ATTACHMENT(S)
Attachment 1: Notice of Proposed Rulemaking (6 pages)

Attachment 2: Text of Proposed Regulations (12 Pages)

Attachment 3: Initial Statement of Reasons (4 Pages)


Attachment 4: Economic and Fiscal Impact Statement (STD. 399) (4 pages). The Economic and Fiscal Impact Statement will be provided as an Addendum.
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NOTICE OF PROPOSED RULEMAKING

AMENDMENT TO CALIFORNIA CODE OF REGULATIONS, TITLE 5 

REGARDING PUPIL FEES and Discrimination Complaints
 [Notice published March 29, 2013]

NOTICE IS HEREBY GIVEN that the State Board of Education (SBE) proposes to adopt the regulations described below after considering all comments, objections, or recommendations regarding the proposed action.

PUBLIC HEARING
California Department of Education (CDE) staff, on behalf of the SBE, will hold a public hearing at 1:30 p.m. on May 14, 2013, at 1430 N Street, Room 1801, Sacramento, California. The room is wheelchair accessible. At the hearing, any person may present statements or arguments, orally or in writing, relevant to the proposed action described in the Informative Digest. The SBE requests, but does not require, that persons who make oral comments at the hearing also submit a written summary of their statements. No oral statements will be accepted subsequent to this public hearing.

WRITTEN COMMENT PERIOD
Any interested person, or his or her authorized representative, may submit written comments relevant to the proposed regulatory action to: 

Debra Thacker, Regulations Coordinator

Administrative Support and Regulations Adoption Unit

California Department of Education 

1430 N Street, Room 5319

Sacramento, California  95814

Comments may also be submitted by facsimile (FAX) at 916-319-0155 or by e-mail to regcomments@cde.ca.gov. Comments must be received by the Regulations Coordinator prior to 5:00 p.m. on May 14, 2013. All written comments received by CDE staff during the public comment period are subject to disclosure under the Public Records Act.

AVAILABILITY OF CHANGED OR MODIFIED TEXT
Following the public hearing and considering all timely and relevant comments received, the SBE may adopt the proposed regulations substantially as described in this Notice or may modify the proposed regulations if the modifications are sufficiently related to the original text. With the exception of technical or grammatical changes, the full text of any modified regulation will be available for 15 days prior to its adoption from the Regulations Coordinator and will be mailed to those persons who submit written comments related to this regulation, or who provide oral testimony at the public hearing, or who have requested notification of any changes to the proposal.

AUTHORITY AND REFERENCE
Authority: Sections 221.1, 8261, 33031, 49531, 49551, 51426, 54445, 52355, 52451, and 56100, Education Code; Section 11138, Government Code.
Reference: Sections 200, 201, 210.1, 220, 234.1, 17002, 17592.72, 33126, 49010, 49013, 49556, 51420, 51421, 51422, 51423, 51425, and 60010, Education Code; Sections 11135, 11136 and 11138, Government Code; and 34 C.F.R. Sections 106.1–106.8 and 299.10–299.11.
INFORMATIVE DIGEST/POLICY STATEMENT OVERVIEW

Existing constitutional law requires the Legislature to provide for a system of common schools by which a free school is required to be maintained and supported in each district. California Education Code sections 49010-49013 (AB 1575), reinforce existing law prohibiting all public schools, including but not limited to a charter school or alternative school, from requiring a pupil to pay a fee, deposit or other charge not specifically authorized by law, for participation in an educational activity and sets forth the responsibilities of the LEAs and the CDE in resolving complaints of noncompliance utilizing the Uniform Complaints Procedures (UCP) process. 

Through this rulemaking process, the SBE proposes to amend the California Code of Regulations, title 5, by amending sections 4600(j), 4600(t), 4600(u), 4610 (d), 4630(a), 4650(a)(3) and by adding sections 4630(c), 4631(e)(5)(A), 4633(i)(3)(A), and 4633(j). The proposed regulations clarify and make specific the provisions of Education Code sections 49010-49013 regarding the criteria, process, and timelines for resolving pupil fees complaints and appeals utilizing the UCP and the requirements imposed upon LEAs and the CDE.

Through this rulemaking process, the SBE proposes to amend California Code of Regulations, title 5, by amending section 4610(c). The proposed regulations clarify and make specific the provisions of Education Code section 234.1 regarding complaints of discrimination, harassment, intimidation and bullying.
Proposed amendments and additions to section 4600 include three provisions that are intended to define: 

· “Educational activity;”
· “Pupil fee;” and
· “Reasonable efforts” in relation to the reimbursement remedy for meritorious pupil fee complaints and appeals. 

Proposed amendments to section 4610 are intended to:

· Clarify that the scope of the UCP now includes pupil fee complaints.  

Proposed amendments and additions to section 4630, contains two provisions which are intended to clarify procedures specific to pupil fees complaints, including: 

· Complaints regarding pupil fees are filed with the Principal and may be filed anonymously;

· Complaints regarding pupil fees must be filed within one year of the alleged violation.
Proposed additions to sections 4631 and 4633 contain three provisions that are intended to clarify that: 

· If the LEA or the CDE finds merit on a pupil fees complaint, the LEA must provide a remedy that, where applicable, includes reimbursement to all affected pupils; and
· The CDE must issue a decision with 60 days of receiving the appeal. 

Proposed amendments to section 4650 are intended to: 

· Clarify that the CDE shall not directly intervene without waiting for an LEA investigation of a pupil feel complaint on the grounds that the complainant has requested anonymity, because a pupil fee can be filed anonymously. 

The benefits of the proposed regulatory action include providing a mechanism for the State to ensure that all students enrolled in a public school, including but not limited to a charter school or alternative school, receive a free education and have access to the UCP, which includes state oversight in resolving pupil fees complaints. 

The CDE reviewed all state regulations relating to the uniform complaint procedures and pupil fees and found that none exist that are inconsistent or incompatible with these regulations regarding the same subject matter.

DISCLOSURES REGARDING THE PROPOSED ACTION/ FISCAL IMPACT

The SBE has made the following initial determinations:

There are no other matters as are prescribed by statute applicable to the specific state agency or to any specific regulations or class of regulations.

The proposed regulations do not require a report to be made.

Mandate on local agencies and school districts:  TBD

Cost or savings to any state agency:  TBD

Costs to any local agencies or school districts for which reimbursement would be required pursuant to Part 7 (commencing with section 17500) of division 4 of the Government Code: TBD

Other non-discretionary costs or savings imposed on local educational agencies:  TBD

Costs or savings in federal funding to the state:  TBD

Significant, statewide adverse economic impact directly affecting business including the ability of California businesses to compete with businesses in other states:  TBD

Cost impacts on a representative private person or businesses:  The SBE is not aware of any cost impacts that a representative private person or business would necessarily incur in reasonable compliance with the proposed action.

Effect on housing costs:  TBD

Effect on small businesses:  The proposed regulations would not have an effect on any small business because…TBD
results of the Economic Impact Analysis

Adoption of these regulations will not 1) create or eliminate jobs within California; 2) create new businesses or eliminate existing businesses within California; or 3) affect the expansion of businesses currently doing business within California.

The benefits of the regulation include ensuring a free public education for all California public school students; and the inclusion of pupil fees complaints in a transparent resolution process, the UCP. 

CONSIDERATION OF ALTERNATIVES
The SBE must determine that no reasonable alternative it considered or that has otherwise been identified and brought to the attention of the SBE, would be more effective in carrying out the purpose for which the action is proposed, or would be as effective and less burdensome to affected private persons and equally effective in implementing the statutory policy or other provision of law.

The SBE invites interested persons to present statements or arguments with respect to alternatives to the proposed regulations at the scheduled hearing or during the written comment period.

CONTACT PERSONS
Inquiries concerning the content of this regulation should be directed to:

Celina Arias-Romero, Education Administrator

Categorical Programs and Complaints Management

California Department of Education

1430 N Street, Suite 6408

Sacramento, CA 95814
Telephone: 916-319-0929

E-mail: CAriasRomero@cde.ca.gov 

Inquiries concerning the regulatory process may be directed to the Regulations Coordinator or Cynthia Olsen, Analyst, at 916-319-0860. 

INITIAL STATEMENT OF REASONS AND INFORMATION

The SBE has prepared an initial statement of reasons for the proposed regulation and has available all the information upon which the proposal is based.

TEXT OF PROPOSED REGULATION AND CORRESPONDING DOCUMENTS

Copies of the exact language of the proposed regulations and of the initial statement of reasons, and all of the information upon which the proposal is based, may be obtained upon request from the Regulations Coordinator. These documents may also be viewed and downloaded from the CDE’s Web site at http://www.cde.ca.gov/re/lr/rr. 

AVAILABILITY AND LOCATION OF THE FINAL STATEMENT OF REASONS AND RULEMAKING FILE

All the information upon which the proposed regulations are based is contained in the rulemaking file which is available for public inspection by contacting the Regulations Coordinator. 

You may obtain a copy of the final statement of reasons, once it has been finalized, by making a written request to the Regulations Coordinator.

REASONABLE ACCOMMODATION FOR ANY INDIVIDUAL WITH A DISABILITY

Pursuant to the Rehabilitation Act of 1973, the Americans with Disabilities Act of 1990, and the Unruh Civil Rights Act, any individual with a disability who requires reasonable accommodation to attend or participate in a public hearing on proposed regulations, may request assistance by contacting Celina Arias-Romero, Education Administrator, Categorical Programs and Complaints Management, 1430 N Street, Sacramento, CA, 95814; telephone, 916-319-0929. It is recommended that assistance be requested at least two weeks prior to the hearing.

· The State Board of Education has illustrated changes to the original text in the following manner: text originally proposed to be added is underlined; text proposed to be deleted is displayed in strikeout. 

  Title 5. EDUCATION

Division 1. California Department of Education

Chapter 5.1. Uniform Complaint Procedures

Subchapter 1. Complaint Procedures

Article 1. Definitions

§ 4600. General Definitions.
As used in this chapter, the term:

(a) “Appeal” means a request made in writing to a level higher than the original reviewing level by an aggrieved party requesting reconsideration or a reinvestigation of the lower adjudicating body's decision.

(b) “Beginning of the year or semester” means the first day classes necessary to serve all the students enrolled are established with a single designated certificated employee assigned for the duration of the class, but not later than 20 working days after the first day students attend classes for that semester.

(c)(h) “CDE Department” means the California Department of Education.

(d)(c) “Complainant” means any individual, including a person's duly authorized representative or an interested third party, public agency, or organization who files a written complaint alleging violation of federal or state laws or regulations, including allegations of unlawful discrimination, harassment, intimidation or bullying in programs and activities funded directly by the state or receiving any financial assistance from the state.

(e)(d) “Complaint” means a written and signed statement alleging a violation of federal or state laws or regulations, which may include an allegation of unlawful discrimination, harassment, intimidation or bullying. If the complainant is unable to put the complaint in writing, due to conditions such as a disability or illiteracy, the public agency shall assist the complainant in the filing of the complaint.

(f)(e) “Complaint investigation” means an administrative process used by the California Department of Education (CDE) or local educational agency (LEA) for the purpose of gathering data regarding the complaint.

(g)(f) “Complaint procedure” means an internal process used by the CDE Department or LEA local educational agency to process and resolve complaints.

(h)(g) “Days” means calendar days unless designated otherwise.

(i) “Direct state intervention” means the steps taken by the CDE Department to initially investigate complaints or effect compliance.

(j) “Educational activity” shall have the same definition as found in Education Code section 49010(a).
(k)(j) “Educational institution” means a public or private preschool, elementary, or secondary school or institution, the governing board of a school district, or any combination of school districts or counties recognized as the administrative agency for public elementary or secondary schools.

(l)(k) “Facilities that pose an emergency or urgent threat to the health or safety of pupils or staff” means a condition as defined in Education Code section 17592.72(c)(1) paragraph (1) of subdivision (c) of section 17592.72 and any other emergency conditions the school district determines appropriate.

(m)(l) “Good repair” shall have the same definition as that found in Education Code section 17002(d).

(n)(m) “Instructional materials” means all materials that are designed for use by pupils and their teachers as a learning resource and help pupils to acquire facts, skills, or opinions or to develop cognitive processes. Instructional materials may be printed or nonprinted, and may include textbooks, technology-based materials, other educational materials, and tests.

(o)(n) “Local agency” means a school district governing board or a local public or private agency which receives direct or indirect funding or any other financial assistance from the state to provide any school programs or activities or special education or related services.

(p)(o) “Local educational agency” (LEA) includes any public school district and county office of education or direct-funded charter school.

(q)(p) “Mediation” means a problem solving activity whereby a third party assists the parties to the dispute in resolving the complaint.

(r)(q) “Misassignment” means the placement of a certificated employee in a teaching or services position for which the employee does not hold a legally recognized certificate or credential or the placement of a certificated employee in a teaching or services position that the employee is not otherwise authorized by statute to hold.

(s)(r) “Public agency” means any local agency or state agency.

(t) “Pupil fee” shall have the same definition as found in Education Code section 49010(b).
(u) “Reasonable efforts” means a public school’s good faith attempts to identify and fully reimburse all pupils, parents and guardians who paid a pupil fee. 

(1) Reasonable efforts to identify pupils who paid a pupil fee include but are not limited to researching existing school records, contacting pupils who were enrolled in or participating in the educational activity during the time the pupil fee was charged, and considering submissions of proof of payment of the pupil fee.

(2) Reasonable efforts to fully reimburse all pupils, parents and guardians who paid a pupil fee include but are not limited to crediting the pupil’s school financial account and sending reimbursement by first class mail to the pupil’s last known primary address as contained in school or local educational agency records.  If the school has knowledge that a pupil’s last known address as contained in school or local educational agency records is no longer valid, the school may attempt to obtain a more recent address from any notices returned to the school or local educational agency by the United States Postal Service.


(v)(w) “SSPI Superintendent” means the State Superintendent of Public Instruction or his or her designee.

(w)(s) “State agency” means the State Departments of Mental Health State Hospitals or Health Services or any other state administrative unit that is or may be required to provide special education or related services to children with disabilities pursuant to Government Code section 7570 et seq.

(x)(t) “State mediation agreement” means a written, voluntary agreement approved by the CDE Department, which is developed by the parties to the dispute, which resolves the allegations of the complaint.

(y)(u) “Subject matter competency” means the teacher meets the applicable requirements of Chapter 6, article 1, subchapter 7 of these regulations, commencing with section 6100, for the course being taught.

(z)(v) “Sufficient textbooks or instructional materials” means that each pupil, including English learners, has a textbook or instructional materials, or both, to use in class and to take home but does not require two sets of textbooks or instructional materials for each pupil. Sufficient textbooks or instructional materials does not include photocopied sheets from only a portion of a textbook or instructional materials copied to address a shortage.

(aa)(x) “Teacher vacancy” means a position to which a single designated certificated employee has not been assigned at the beginning of the year for an entire year or, if the position is for a one-semester course, a position of which a single designated certificated employee has not been assigned at the beginning of a semester for an entire semester.

NOTE: Authority cited: Sections 221.1 and 33031, Education Code; and Section 11138, Government Code. Reference: Sections 200, 201, 210.1, 220, 17002(d), 17592.72, 33126(b)(5)(A) and (B), 49010, 49013, and 60010, Education Code; and Sections 11135 and 11138, Government Code. 

Article 2. Purpose and Scope

§ 4610. Purpose and Scope.
(a) This Chapter applies to the filing, investigation and resolution of a complaint regarding an alleged violation by a local agency of federal or state law or regulations governing educational programs, including allegations of unlawful discrimination, harassment, intimidation or bullying. The purpose of this chapter is to establish a uniform system of complaint processing for specified programs or activities that receive state or federal funding.

(b) This chapter applies to the following programs administered by the CDE Department:

(1) Adult Education programs established pursuant to Education Code sections 8500 through 8538 and 52500 through 52616.4; 

(2) Consolidated Categorical Aid Programs as listed in Education Code section 64000(a); 

(3) Migrant Education established pursuant to Education Code sections 54440 through 54445; 

(4) Career Technical and Technical Education and Career Technical and Technical Training Programs established pursuant to Education Code sections 52300 through 52480; 

(5) Child Care and Development Programs established pursuant to Education Code sections 8200 through 8493; 

(6) Child Nutrition Programs established pursuant to Education Code sections 49490 through 49570; and 

(7) Special Education Programs established pursuant to Education Code sections 56000 through 56885 and 59000 through 59300. 

(c) This chapter also applies to the filing of complaints which allege unlawful discrimination, harassment, intimidation or bullying against any protected group as identified under Education Code section 200 and 220 and Government Code section 11135, including any actual or perceived characteristic as set forth in Penal Code section 422.55, sex, sexual orientation, gender, ethnic group identification, race, ancestry, national origin, religion, color, or mental or physical disability, or age, or on the basis of a person's association with a person or group with one or more of these actual or perceived characteristics, in any program or activity conducted by a local agency, which is funded directly by, or that receives or benefits from any state financial assistance.

(d) This chapter also applies to the filing of complaints which allege noncompliance with the provisions of Education Code sections 49010 and 49011 regarding pupil fees.

(e)(d) Nothing in these regulations shall prevent an LEA local educational agency from using its local uniform complaint procedure to address complaints not listed in this section.

(f)(e) The CDE Department will develop a pamphlet for parents that will explain the Uniform Complaint Procedures in a user friendly manner and post this pamphlet on the CDE’s Department's Web site.

NOTE: Authority cited: Sections 221.1, 8261, 33031, 49531, 49551, 54445, 52355, 52451, and 56100(a) and (j), Education Code; and Section 11138, Government Code. Reference: Sections 200, 220, 260, 234.1, 49013, and 49556, Education Code; Sections 11135 and 11138, Government Code; and 34 C.F.R. Sections 106.1-106.8 and 299.10-299.11. 

Article 4. Local Complaint Procedures

§ 4630. Filing a Local Complaint; Procedures, Time Lines.
(a) Except for complaints under sections 4680-4687 regarding instructional materials, emergency or urgent facilities conditions that pose a threat to the health or safety of pupils or staff, and teacher vacancies or misassignments, and complaints that allege discrimination, harassment, intimidation or bullying and complaints regarding pupil fees, any individual, public agency or organization may file a written complaint with the district superintendent or his or her designee alleging a matter which, if true, would constitute a violation by that LEA local educational agency of federal or state law or regulation governing a program listed in section 4610(b) of this chapter.

(b) An investigation of alleged unlawful discrimination, harassment, intimidation or bullying shall be initiated by filing a complaint not later than six months from the date the alleged discrimination, harassment, intimidation or bullying occurred, or the date the complainant first obtained knowledge of the facts of the alleged discrimination, harassment, intimidation or bullying unless the time for filing is extended by the district superintendent or his or her designee, upon written request by the complainant setting forth the reasons for the extension. Such extension by the district superintendent or his or her designee shall be made in writing. The period for filing may be extended by the district superintendent or his or her designee for good cause for a period not to exceed 90 days following the expiration of the six month time period. The district superintendent shall respond immediately upon a receipt of a request for extension.

(1) The complaint shall be filed by one who alleges that he or she has personally suffered unlawful discrimination, harassment, intimidation or bullying, or by one who believes an individual or any specific class of individuals has been subjected to discrimination, harassment, intimidation or bullying prohibited by this part. 

(2) The complaint shall be filed with the LEA local educational agency in accordance with the complaint procedures of the LEA local educational agency. 

(3) An investigation of a discrimination, harassment, intimidation or bullying complaint shall be conducted in a manner that protects confidentiality of the parties and maintains the integrity of the process. 


(c)(1) Pupil fee complaints may be filed with the principal of the school.


(2) Pupil fee complaints shall be filed not later than one year from the date the alleged violation occurred.


(3) Pupil fee complaints may be filed anonymously if the complaint provides evidence or information leading to evidence to support an allegation of noncompliance with Education Code sections 49010 and 49011 regarding pupil fees.

NOTE: Authority cited: Sections 221.1 and 33031, Education Code; and Section 11138, Government Code. Reference: Sections 200, and 220, and 49013, Education Code; Sections 911.2, 11135, 11136, and 11138, Government Code; and 34 C.F.R. Section 106.8. 

§ 4631. Responsibilities of the LEA Local Educational Agency.
(a) Except for complaints regarding instructional materials, emergency or urgent facilities conditions that pose a threat to the health or safety of pupils or staff, and teacher vacancies or misassignments, which must be processed in accordance with sections 4680-4687, within 60 days from the date of the receipt of the complaint, the LEA local educational agency person responsible for the investigation of the complaints or his or her designee shall conduct and complete an investigation of the complaint in accordance with the local procedures adopted pursuant to section 4621 and prepare a written LEA Local Educational Agency Decision. This time period may be extended by written agreement of the complainant.

(b) The investigation shall include an opportunity for the complainant, or the complainant's representative, or both, to present the complaint(s) and evidence or information leading to evidence to support the allegations of non-compliance with state and federal laws and/or regulations.

(c) Refusal by the complainant to provide the investigator with documents or other evidence related to the allegations in the complaint, or to otherwise fail or refuse to cooperate in the investigation or engage in any other obstruction of the investigation, may result in the dismissal of the complaint because of a lack of evidence to support the allegations.

(d) Refusal by the LEA local agency to provide the investigator with access to records and/or other information related to the allegation in the complaint, or to otherwise fail or refuse to cooperate in the investigation or engage in any other obstruction of the investigation, may result in a finding based on evidence collected that a violation has occurred and may result in the imposition of a remedy in favor of the complainant.

(e) The LEA local educational agency should issue a Decision (the Decision) based on the evidence. The Decision shall be in writing and sent to the complainant within 60 days from receipt of the complaint by the LEA local educational agency. The Decision should contain:

(1) the findings of fact based on the evidence gathered, 

(2) conclusion of law, 

(3) disposition of the complaint, 

(4) the rationale for such disposition, 

(5) corrective actions, if any they are warranted, including, with respect to a pupil fees complaint, a remedy that comports with Education Code section 49013(d).

(6) notice of the complainant's right to appeal the LEA local educational agency Decision to the CDE Department, and 

(7) procedures to be followed for initiating an appeal to the CDE Department. 

(f) Nothing in this chapter shall prohibit the parties from utilizing alternative methods to resolve the allegations in the complaint, including, but not limited to, mediation.


(g) Nothing in this chapter shall prohibit an LEA local educational agency from resolving complaints prior to the formal filing of a written complaint.

NOTE: Authority cited: Sections 221.1 and 33031, Education Code; and Section 11138, Government Code. Reference: Sections 200, and 220, and 49013, Education Code; Sections 11135, 11136, and 11138, Government Code; and 34 C.F.R. Section 106.8. 

Article 4.5. Appeal of LEA Local Educational Agency Decision

§ 4633. Appeal of LEA Local Educational Agency Decision.
(a) If the Decision is appealed, the CDE Department shall notify the LEA local educational agency of the appeal. Upon notification by the CDE Department that the Decision has been appealed, the LEA local educational agency shall forward the following to the CDE Department:

(1) A copy of the original complaint; 

(2) A copy of the Decision; 

(3) A summary of the nature and extent of the investigation conducted by the LEA local educational agency, if not covered in the Decision; 

(4) A copy of the investigation file, including but not limited to, all notes, interviews and documents submitted by the parties or gathered by the investigator; 

(5) A report of any action taken to resolve the complaint; 

(6) A copy of the LEA local educational agency complaint procedures; and 

(7) Such other relevant information as the CDE Department may request. 

(b) The CDE Department shall not receive evidence from the parties that could have been presented to the LEA local educational agency investigator during the investigation, unless requested by the CDE Department. Any confidential information or pupil information in the investigative file shall remain confidential and shall not be disclosed by the CDE Department.

(c) The CDE Department may contact the parties for further information, if necessary.

(d) The CDE Department shall review the investigation file, the summary of the nature and extent of the investigation conducted by the LEA local educational agency, the complaint procedures, documents and any other evidence received from the LEA local educational agency and determine whether substantial evidence exists:

(1) That the LEA local educational agency followed its complaint procedures; and 

(2) That the relevant findings of fact in the Decision which are the subject of the appeal are supported by the evidence. 

(e) The CDE Department shall review the conclusions of law which are the subject of the appeal and determine whether they are correct.

(f) If the CDE Department determines that the Decision is deficient because it lacks findings of fact and conclusions of law regarding the subject of the appeal, the CDE Department may return the Decision to the LEA local educational agency in order to correct the deficiencies within 20 days of the return.

(g) If the CDE Department finds that the Decision is supported by substantial evidence, and that the legal conclusions are not contrary to law, the appeal shall be denied.

(h) If the CDE Department finds the grounds for the appeal have merit:

(1) The CDE Department may, if there is a lack of substantial evidence or a procedural defect in the investigation, remand the investigation to the LEA local educational agency for further investigation of the allegations which are the subject of the appeal; or 

(2) The CDE Department may issue a decision based on the evidence in the investigation file received from the LEA local educational agency; or 

(3) If the CDE Department determines that it is in the best interest of the parties, conduct a further investigation of the allegations which are the basis for the appeal and issue a decision following further investigation. 


(i) If the CDE Department finds merit in the appeal, the CDE’s Department's decision on appeal shall contain the following:

(1) A finding that the LEA local educational agency complied or did not comply with its complaint procedures; 

(2) The CDE’s Department's findings of fact and conclusions of law regarding the issue on appeal; and 

(3) Where a determination is made that the LEA local educational agency failed to comply with the applicable state or federal law or regulation, remedial orders and/or required actions to address the violation(s), including, with respect to a pupil fees complaint, a remedy that specifies the LEA’s obligation to comply with Education Code section 49013(d). 


(j) The CDE must issue a decision regarding an appeal of a pupil fees complaint within 60 days of the CDE’s receipt of the appeal.
NOTE: Authority cited: Sections 221.1 and 33031, Education Code; and Section 11138, Government Code. Reference: Sections 200, and 220, and 49013, Education Code; Sections 11135, 11136 and 11138, Government Code; 34 C.F.R. Sections 106.8; and 34 CFR 299.10(a)(2). 

Article 6. Direct State Intervention

§ 4650. Basis of Direct State Intervention.
(a) Except for complaints under sections 4680, 4681, 4682 and 4683 regarding instructional materials, teacher vacancies or misassignments, and condition of a facility, the CDE Department shall directly intervene without waiting for LEA local educational agency investigation if one or more of the following situations exist:

(1) The complaint includes an allegation, and the CDE Department verifies, that an LEA local educational agency failed to comply with the complaint procedures required by this Chapter and its local rules and regulations, including, but not limited to, the failure or refusal of the LEA local educational agency to cooperate with the investigation; 

(2) The complaint relates to an agency that is not an LEA local educational agency funded through the Child Development or Child Nutrition Programs; 

(3) The complainant requests anonymity because he or she would be in danger of retaliation and would suffer immediate and irreparable harm if he or she filed a complaint with the LEA local educational agency (except for complaints regarding pupil fees, which may be filed anonymously with the principal of a public school); 

(4) The complainant alleges that the LEA local educational agency failed or refused to implement the final decision resulting from its local investigation or local mediation agreement; 

(5) The complainant alleges and the CDE Department verifies that through no fault of the complainant, no action has been taken by the LEA local educational agency within 60 calendar days of the date the complaint was filed. Prior to direct intervention, the CDE Department shall attempt to work with the LEA local educational agency to allow it to complete the investigation and issue a Decision. 

(6) The complainant alleges and the CDE Department verifies that he or she would suffer immediate and irreparable harm as a result of an application of a district-wide policy that is in conflict with state or federal law covered by this Chapter, and that filing a complaint with the LEA local educational agency would be futile. 

(7) For complaints relating to special education, any one of the following shall be a condition for direct state intervention: 

(A) The complainant alleges that a public agency, other than an LEA local educational agency, as specified in Government Code section 7570 et seq., fails or refuses to comply with an applicable law or regulation relating to the provision of free appropriate public education to individuals with disabilities; 

(B) The complainant alleges that the LEA local educational agency or public agency fails or refuses to comply with the due process procedures established pursuant to federal and state law and regulation; or has failed or refused to implement a due process hearing order; 

(C) The complainant alleges facts that indicate that the child or group of children may be in immediate physical danger or that the health, safety or welfare of a child or group of children is threatened. 

(D) The complainant alleges that an individual with a disability is not receiving the special education or related services specified in his or her individualized educational program (IEP). 

(E) The complaint involves a violation of federal law governing special education, 20 U.S.C. section 1400 et seq., or its implementing regulations. 

(b) The complaint shall identify the basis, as described in subdivision (a) above, for filing the complaint directly to the CDE Department. The complainant must present the CDE Department with clear and verifiable evidence that supports the basis for the direct filing, except as in subdivision (a)(7).

NOTE: Authority cited: Section 221.1 and 33031, Education Code; and Section 11138, Government Code. Reference: Sections 200, and 220, and 49013, Education Code; Sections 11135, 11136, and 11138, Government Code; 34 C.F.R. Sections 106.8; and 34 CFR 299.10(a)(2). 
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INITIAL STATEMENT OF REASONS

Pupil Fees and Discrimination Complaints
INTRODUCTION

Assembly Bill 1575 (Chapter 776, Statutes of 2012) was signed by the Governor on September 29, 2012 and became effective on January 1, 2013. Existing constitutional law requires the Legislature to provide for a system of common schools by which a free school is required to be maintained and supported in each district. California Education Code, sections 49010-49013 (AB 1575), reinforce existing law prohibiting all public schools, including but not limited to a charter school or alternative school, from requiring a pupil to pay a fee, deposit or other charge not specifically authorized by law, for participation in an educational activity and sets forth the responsibilities of the local educational agencies (LEAs) and the California Department of Education (CDE) in resolving complaints of noncompliance utilizing the Uniform Complaints Procedures (UCP) process. 

The Education Code, as amended by AB 1575, provides that a complaint of noncompliance regarding pupil fees may be filed with the principal of a school pursuant to the LEA’s UCP and a complainant not satisfied with the LEA’s decision may appeal to the CDE. In addition, AB 1575 requires that the State Board of Education (SBE) adopt regulations to establish procedures relating to reimbursement remedies for meritorious complaints.
Through this rulemaking process, the SBE proposes to amend California Code of Regulations, title 5, by amending section 4610(c). The proposed regulations clarify and make specific the provisions of Education Code section 234.1 regarding complaints of discrimination, harassment, intimidation and bullying.
These regulations (1) conform existing UCP regulations, California Code of Regulations, title 5 section 4650 et seq., to the new Education Code provisions by incorporating appropriate references to pupil fee complaints and (2) establish procedures relating to reimbursement remedies for meritorious complaints.

PROBLEM AGENCY INTENDS TO ADDRESS

Through this rulemaking process, the SBE proposes to amend the California Code of Regulations, title 5, by amending sections 4600(j), 4600(t), 4600(u), 4610 (d), 4630(a), 4650(a)(3) and by adding sections 4630(c), 4631(e)(5)(A), 4633(i)(3)(A), and 4633(j) to ensure consistency and clarity in relation to Education Code, sections 49010-49013, and to fully incorporate the provisions of those laws into the uniform complaint procedures. 

BENEFITS ANTICIPATED FROM REGULATORY ACTION

The proposed regulations clarify and make specific the provisions of Education Code, sections 49010-49013, regarding the criteria, process, and timelines for resolving pupil fees complaints and appeals utilizing the Uniform Complaint Procedures, including reimbursement procedures, and the requirements imposed upon LEAs and the CDE. 

SPECIFIC PURPOSE OF EACH SECTION – GOVERNMENT CODE SECTION 11346.2(b)(1)

The specific purpose of each amendment and addition, and the rationale for the determination that each amendment and addition is reasonably necessary to carry out the purpose of which it is proposed, together with a description of the public problem, administrative requirement, or other condition or circumstance that each amendment and addition is intended to address, is as follows:

General changes were made to the regulations to include re-lettering to reflect deletions or additions, to replace “local educational agency” with “LEA,” and “California Department of Education” with “CDE” for consistency throughout Title 5.

Proposed section 4600(j) is added to provide the definition of “educational activity,” which is now referenced in new Section 4600(u) and is defined in new Education Code section 49010(a).

Proposed section 4600(t) is added to provide the definition of “pupil fees,” which is now referenced in new sections 4600(u), 4610(d), 4630(a), 4630(c), 4631(e)(5)(A), 4633(i)(3)(A), 4633(j), and 4650(a)(3) and is defined in new Education Code section 49010(b).

Proposed section 4600(u) - defining “reasonable efforts” to provide reimbursement, is added to fulfill the requirement in new Education Code section 49013(d) that the SBE adopt regulations that establish procedures relating to the reimbursement remedy for meritorious pupil fee complaints and appeals.

Section 4610(c) is amended to provide the most current bases of protection for filing complaints of unlawful discrimination consistent with the recently amended Education Code section 234 (effective July 1, 2012), the Safe Place to Learn Act, pursuant to Assembly Bill No. 9.
Proposed section 4610(d) is added to clarify, pursuant to new Education Code section 49013(a), that the scope of the Uniform Complaint Procedure (UCP) now includes pupil fee complaints.  

Section 4630(a) is amended to clarify, as explained in new section 4630(c) below, that there are some procedures that are unique to pupil fee complaints as opposed to other types of UCP complaints.

Proposed section 4630(c) is added to maintain consistency with section 4630(a), as amended. Section 4630(c)(1) is added to clarify that, unlike other types of UCP complaints, pupil fee complaints shall be filed with the principal of the school, as stated in new Education Code section 49013(a). Section 4630(a)(2), which establishes a one-year statute of limitations for pupil fee complaints, is added to complement the procedures for the pupil fee reimbursement remedy as defined in new section 4600(u). The effect of this section is that “reasonable efforts” to provide a pupil fee reimbursement remedy, as defined in section 4600(u), shall not include a requirement to redress any alleged pupil fee violation that is more than one year old at the time a complaint is filed. Section 4630(c)(3) is added to clarify that, unlike other types of UCP complaints, pupil fee complaints may be filed anonymously with the school principal under certain circumstances, as stated in new Education Code section 49013(b).

Section 4631(e)(5) is amended to clarify that, in the case of meritorious pupil fee complaints, as opposed to other types of UCP complaints, the local educational agency’s (LEA’s) corrective action, where applicable, must include reimbursement, as stated in new Education Code section 49013(d).

Section 4633(i)(3) is amended to maintain consistency with amended section 4631(e)(5), and to clarify that, in the case or meritorious pupil fee appeals, the CDE’s remedial order will specify the LEA’s obligation to comply with new Education Code section 49013(d).

Proposed section 4633(j) is added to clarify that, with respect to pupil fee appeals, as opposed to other types of the UCP appeals, the CDE must issue a decision with 60 days of receiving the appeal, as stated in new Education Code section 49013(c).

Section 4650(a)(3) is amended to maintain consistency with new section 4630(c)(3), which states that, unlike other types of UCP complaints, pupil fee complaints may be filed anonymously with the school principal under certain circumstances, as stated in new Education Code section 49013(b). This section governing direct state intervention is amended to clarify that, unlike other types of UCP complaints, the CDE shall not directly intervene without waiting for a LEA investigation of a pupil fee complaint on the grounds that the complainant has requested anonymity. Because a pupil fee complaint can be filed anonymously with the school principal, the complainant’s desire for anonymity is not grounds for direct state intervention in a pupil fee complaint.

Economic Impact Analysis PER GOVERNMENT CODE SECTION 11346.3(b)

The proposed regulatory action provides a mechanism for the State to ensure that all students enrolled in a public school, including but not limited to a charter school or alternative school, receive a free education. The CDE does not have any information that indicating that the proposed amendments to title 5 regarding pupil fees will have any effect on businesses in California. The amendments only affect LEAs and pupil schools. Beginning January 1, 2013, Districts are required to process complaints alleging improper pupil fees through their Uniform Complaints Process. On or before March 1, 2013, public schools shall establish local policies and procedures to implement the provisions of AB 1575. Districts will be monitored for these requirements through Federal Program Monitoring.  

Therefore, amendment of these regulations will not 1) create or eliminate jobs within California; 2) create new businesses or eliminate existing businesses within California; or 3) affect the expansion of businesses currently doing business within California.

The benefits of the proposed regulatory action includes providing a mechanism for the State to ensure that all students enrolled in a public school, including but not limited to a charter school or alternative school, receive a free education and have access to the UCP, which includes State oversight in resolving pupil fees complaints.

OTHER REQUIRED SHOWINGS  

Studies, Reports or Documents Relied Upon – Gov. Code. Section 11346.2(b)(3):

The SBE did not rely upon any technical, theoretical, or empirical studies, reports, or documents in proposing the adoption, amendment, or repeal of these regulations. 

Reasonable Alternatives Considered Or Agency’s Reasons For Rejecting Those Alternatives – Gov. Code Section 11346.2(b)(5)(A):

No other alternatives were presented to or considered by the SBE.     

Reasonable Alternatives That Would Lessen The Impact On Small Businesses – Gov. Code Section 11346.2(b)(5)(B):

The SBE has not identified any alternatives that would lessen any adverse impact on small business.

Evidence Relied Upon To Support the Initial Determination That the Regulations Will Not Have A Significant Adverse Economic Impact on Business – Gov. Code Section 11346.2(b)(6): 
The proposed regulations would not have a significant adverse economic impact on any business.

Analysis Of Whether The Regulations Are An Efficient And Effective Means Of Implementing The Law In The Least Burdensome Manner – Gov. Code Section 11346.3(e)

The regulations have been determined to be the most efficient and effective means of implementing the law in the least burdensome manner.
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