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Charter Revocation: Approve Commencement of the Rulemaking Process to Repeal California Code of Regulations, Title 5, Section 11968.5.
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SUMMARY OF THE ISSUE(S)

The regulatory criteria specified in California Code of Regulations, (Title 5 CCR) Title 5, Section 11968.5 is inconsistent with recently enacted Senate Bill (SB) 1290 and Assembly Bill (AB) 97 (Chapter 47, Statutes of 2013) and amended by SB 97 (Chapter 357, Statutes of 2013). AB 97 establishes local control accountability plans which allow for greater flexibility and multiple measures in evaluating a charter school’s success than is defined with the Academic Performance Index as a sole measure in Title 5 CCR, Section 11968.5. The California Department of Education (CDE) recommends the State Board of Education (SBE) take the actions necessary to repeal the regulations.
RECOMMENDATION
The CDE recommends the SBE take the following actions:

· Approve the Notice of Proposed Rulemaking (Notice);

· Approve the Initial Statement of Reasons (ISOR);

· Approve the proposed regulations; 

· Direct the CDE to commence the rulemaking process; and

· Authorize the CDE to take any necessary ministerial action to respond to any direction or concern expressed by the Office of Administrative Law during its review of the Notice, ISOR, and proposed regulations.

BRIEF HISTORY OF KEY ISSUES
This year, legislative changes related to academic progress resulted both in inconsistencies with and negating necessity for the current regulations. SB 1290, enacted January 1, 2013, amends Education Code (EC) Section 47607 to now require each chartering authority to consider increases in pupil academic achievement for all groups and subgroups of pupils served by the charter school as the most important factor in determining whether to revoke a charter or grant a charter renewal. AB 97, enacted in July, 2013, establishes a new funding formula and local control accountability plans that allow for greater flexibility in measuring a charter’s success than is defined by Title 5 CCR 11968.5.
SUMMARY OF PREVIOUS STATE BOARD OF EDUCATION DISCUSSION AND ACTION
In the first year of implementation, 16 charter schools were identified as low performing based on academic data from the 2010–11 school year. In March 2012, the SBE’s action was to continue to work with the authorizer and make further recommendations as appropriate.
In the second year of implementation, 18 charter schools were identified as low performing based on academic data from the 2011–12 school year. Four of these schools were in the second year of identification. In March 2013, the SBE’s action was to continue to work with the authorizer and make further recommendations as appropriate.
FISCAL ANALYSIS (AS APPROPRIATE)
A Fiscal Impact Statement is provided as Attachment 4.

ATTACHMENT(S)
Attachment 1: Notice of Proposed Rulemaking (4 pages)

Attachment 2: Initial Statement of Reasons (3 pages)

Attachment 3: Proposed Regulations (3 pages)


Attachment 4: Economic and Fiscal Impact Statement (STD. 399) (5 pages). The Economic and Fiscal Impact Statement is available for viewing at the State Board of Education Office.
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NOTICE OF PROPOSED RULEMAKING

AMENDMENT TO CALIFORNIA CODE OF REGULATIONS, TITLE 5, REGARDING REVOCATION OF, OR OTHER ACTION RELATED TO, A CHARTER BY THE STATE BOARD OF EDUCATION UPON RECOMMENDATION BY THE STATE SUPERINTENDENT OF PUBLIC INSTRUCTION (SSPI) PURSUANT TO EDUCATION CODE SECTION 47604.5(c)

[Notice published March 28, 2014]

NOTICE IS HEREBY GIVEN that the State Board of Education (SBE) proposes to adopt the regulations described below after considering all comments, objections, or recommendations regarding the proposed action.

PUBLIC HEARING
California Department of Education (CDE) staff, on behalf of the SBE, will hold a public hearing at 9:30 a.m. on May 13, 2014, at 1430 N Street, Room 1103, Sacramento, California. The room is wheelchair accessible. At the hearing, any person may present statements or arguments, orally or in writing, relevant to the proposed action described in the Informative Digest. The SBE requests, but does not require, that persons who make oral comments at the public hearing also submit a written summary of their statements. No oral statements will be accepted subsequent to this public hearing.

WRITTEN COMMENT PERIOD
Any interested person, or his or her authorized representative, may submit written comments relevant to the proposed regulatory action to:

Debra Thacker, Regulations Coordinator

Administrative Support and Regulations Adoption Unit

California Department of Education

1430 N Street, Room 5319

Sacramento, CA 95814

Comments may also be submitted by facsimile (FAX) at 916-319-0155 or by e-mail to regcomments@cde.ca.gov.  

Comments must be received by the Regulations Coordinator prior to 5:00 p.m. on 

May 13, 2014. All written comments received by CDE staff during the public comment period are subject to disclosure under the Public Records Act.

AVAILABILITY OF CHANGED OR MODIFIED TEXT

Following the public hearing and considering all timely and relevant comments received, the SBE may adopt the proposed regulations substantially as described in this Notice 

or may modify the proposed regulations if the modifications are sufficiently related to the original text. With the exception of technical or grammatical changes, the full text of any modified regulation will be available for 15 days prior to its adoption from the Regulations Coordinator and will be mailed to those persons who submit written comments related to this regulation, or who provide oral testimony at the public hearing, or who have requested notification of any changes to the proposed regulations.

AUTHORITY AND REFERENCE
Authority: Section 33031, Education Code.

References:  Sections 47604.5 and 47607, Education Code.

INFORMATIVE DIGEST/POLICY STATEMENT OVERVIEW

California Code of Regulations, title 5, provides criteria used to identify charter schools with a substantial and sustained departure from measurably successful practices for use in determining whether to revoke a charter school. Recently enacted SB 97 and SB 1290 provide the local authorizer with updated criteria for renewal, revocation, and accountability which negate the necessity of and actually conflict with the current regulations.

DISCLOSURES REGARDING THE PROPOSED ACTION/ FISCAL IMPACT

The SBE has made the following initial determinations:

There are no other matters as are prescribed by statute applicable to the specific state agency or to any specific regulations or class of regulations.

The proposed regulations do not require a report to be made.

Mandate on local agencies and school districts:  None

Cost or savings to any state agency:  None

Costs to any local agencies or school districts for which reimbursement would be required pursuant to Part 7 (commencing with section 17500) of division 4 of the Government Code: None

Other non-discretionary costs or savings imposed on local educational agencies:  None

Costs or savings in federal funding to the state:  None

Significant, statewide adverse economic impact directly affecting business including the ability of California businesses to compete with businesses in other states:  None

Cost impacts on a representative private person or businesses:  The SBE is not aware of any cost impacts that a representative private person or business would necessarily incur in reasonable compliance with the proposed action.

Effect on housing costs:  None

Effect on small businesses:  The proposed regulations would not have an effect on any small business because they relate only to charter schools, authorizers, and the CDE, and not to small business practices.
results of the Economic Impact Analysis

The repealing of the regulations for section 11968.5 will remove the CDE staff from implementing regulations that are inconsistent with new legislation. Authorizing entities will not incur additional costs as the current responsibilities already include such oversight and review during the normal renewal cycle of 5 years. Therefore, repeal of these regulations will not 1) create or eliminate jobs within California; 2) create new businesses or eliminate existing businesses within California; or 3) affect the expansion of businesses currently doing business within California.
CONSIDERATION OF ALTERNATIVES

The SBE must determine that no reasonable alternative it considered or that has otherwise been identified and brought to the attention of the SBE, would be more effective in carrying out the purpose for which the action is proposed, would be as effective and less burdensome to affected private persons than the proposed action, or would be more cost-effective to affected private persons and equally effective in implementing the statutory policy or other provision of law.

The SBE invites interested persons to present statements or arguments with respect to alternatives to the proposed regulations at the scheduled hearing or during the written comment period.

CONTACT PERSONS
Inquiries concerning the content of this regulation should be directed to:

Charlene Schmid, Education Programs Consultant

Charter Schools Division

California Department of Education

1430 N Street, Suite 5401 

Sacramento, CA 95814

Telephone: 916-323-0482

E-mail: cschmid@cde.ca.gov 

Inquiries concerning the regulatory process may be directed to the Regulations Coordinator or Hillary Wirick, Regulations Analyst, at 916-319-0860. 

INITIAL STATEMENT OF REASONS AND INFORMATION

The SBE has prepared an Initial Statement of Reasons for the proposed regulations and has available all the information upon which the proposal is based.

TEXT OF PROPOSED REGULATION AND CORRESPONDING DOCUMENTS

Copies of the exact language of the proposed regulations, the Initial Statement of Reasons, and all of the information upon which the proposal is based, may be obtained upon request from the Regulations Coordinator. These documents may also be viewed and downloaded from the CDE’s Web site at http://www.cde.ca.gov/re/lr/rr/. 

AVAILABILITY AND LOCATION OF THE FINAL STATEMENT OF REASONS AND RULEMAKING FILE

All the information upon which the proposed regulations are based is contained in the rulemaking file which is available for public inspection by contacting the Regulations Coordinator.

You may obtain a copy of the Final Statement of Reasons, once it has been finalized, by making a written request to the Regulations Coordinator.

REASONABLE ACCOMMODATION FOR ANY INDIVIDUAL WITH A DISABILITY

Pursuant to the Rehabilitation Act of 1973, the Americans with Disabilities Act of 1990, and the Unruh Civil Rights Act, any individual with a disability who requires reasonable accommodation to attend or participate in a public hearing on proposed regulations, may request assistance by contacting Charter Schools Division, 1430 N Street, Suite 5401 , Sacramento, CA, 95814; telephone, 916-319-0662. It is recommended that assistance be requested at least two weeks prior to the hearing.

INITIAL STATEMENT OF REASONS

Revocation of, or Other Action Related to, a Charter by the State Board of Education Upon Recommendation by the State Superintendent of Public Instruction (SSPI) Pursuant to Education Code Section 47604.5(c)

INTRODUCTION

At the March 2008 State Board of Education (SBE) meeting, the SBE directed the California Department of Education (CDE) to develop regulations to establish procedures to be completed by the CDE when the State Superintendent of Public Instruction (SSPI) makes a recommendation to the SBE to take appropriate action, including, but not limited to, revocation of a school’s charter under California Education Code section 47604.5(c). The regulations clarified and defined “a substantial and sustained departure from measurably successful practices such that continued departure would jeopardize the educational development of the school’s pupils.”

This year, legislative changes related to academic progress resulted in inconsistencies with the current regulations. Senate Bill (SB) 1290, enacted January 1, 2013 amends Education Code section 47607 to now require the chartering authority to consider increases in pupil academic achievement for all groups of pupils served by the charter school as the most important factor in determining whether to revoke a charter or grant a charter renewal. Assembly Bill (AB) 97, enacted July, 2013, establishes local control accountability plans which allow for greater flexibility and multiple measures in evaluating a charter school’s success than is defined with the Academic Performance Index as a sole measure in California Code of Regulations, title 5, section 11968.5.
PROBLEM AGENCY INTENDS TO ADDRESS

Through this rulemaking process, the SBE proposes to repeal Article 2.5 to Subchapter 19 of Chapter 11 of Division 1 of California Code of Regulations, title 5, section 11968.5, in its entirety, to comply with the requirements of SB 1290.

Current regulations specified academic criteria to be used by the CDE to identify schools in which the SSPI may recommend action, including revocation pursuant to Education Code section 47604.5(c). 

BENEFITS ANTICIPATED FROM REGULATORY ACTION

The repeal of regulations benefits local authorizers and charter schools. SB 1290 states pupil academic achievement by subgroup is the most important factor in determining a charter petition's renewal. Local educational agencies that authorize charter schools are in the best position to evaluate the academic progress made by each school and should be provided the opportunity to recommend appropriate courses of action. Repealing the regulations also provides greater opportunities for flexibility and local control through a charter school’s Local Control Accountability Plan and the associated support.

SPECIFIC PURPOSE OF EACH SECTION – GOV. CODE SECTION 11346.2(b)(1)

The specific purpose of each repeal, and the rationale for the determination that each

repeal is reasonably necessary to carry out the purpose of which it is proposed, 

together with a description of the public problem, administrative requirement, or other condition or circumstance that each adoption or amendment is intended to address, is as follows:

SECTION 11968.5 is deleted. This is necessary because the implementation of SB 1290 will result in non-renewal of a charter that is not meeting academic growth in all subgroups.

Economic Impact Analysis PER GOV. CODE SECTION 11346.3(b)

The repealing of the regulations for section 11968.5 will remove the CDE staff from implementing regulations that are inconsistent with new legislation. Authorizing entities will not incur additional costs as the current responsibilities already include such oversight and review during the normal renewal cycle of 5 years. Therefore, repeal of these regulations will not 1) create or eliminate jobs within California; 2) create new businesses or eliminate existing businesses within California; or 3) affect the expansion of businesses currently doing business within California.
OTHER REQUIRED SHOWINGS – GOV. CODE 11346.2(b)(2)-(4)
Studies, Reports or Documents Relied Upon – Gov. Code. Section 11346.2(b)(3):

The SBE did not rely upon any technical, theoretical, or empirical studies, reports, or documents in proposing the repeal of these regulations. 

Reasonable Alternatives Considered Or Agency’s Reasons For Rejecting Those Alternatives – Gov. Code Section 11346.2(b)(5)(A):

No other alternatives were presented to or considered by the SBE.

Evidence Relied Upon To Support the Initial Determination That the Regulations Will Not Have A Significant Adverse Economic Impact on Business – Gov. Code Section 11346.2(b)(6): 
The proposed regulations would not have a significant adverse economic impact on any business.

Analysis Of Whether The Regulations Are An Efficient And Effective Means Of Implementing The Law In The Least Burdensome Manner – Gov. Code Section 11346.3(e)

The regulations have been determined to be the most efficient and effective means of implementing the law in the least burdensome manner.

12-6-13 [California Department of Education]

· The State Board of Education has illustrated changes to the original text in the following manner: text proposed to be deleted is displayed in strikeout. 
  Title 5. EDUCATION

Division 1. California Department of Education

Chapter 11. Special Programs

Subchapter 19. Charter Schools

Article 2. General Provisions

§ 11968.5. Revocation of, or Other Action Related to, a Charter by the State Board of Education uUpon Recommendation by the State Superintendent of Public Instruction (SSPI) Pursuant to Education Code Section 47604.5(c). 

(a) The California Department of Education (CDE) on or before November 1 of each year shall identify and notify the State Board of Education (SBE) of each charter school that meets the conditions specified in subdivision (e) and any other charter school that the SSPI determines warrants action pursuant to Education Code section 47604.5(c).


(b) On or before November 1 of each year, the CDE shall notify the charter schools identified pursuant to subdivision (e) of these regulations and each school’s authorizer in writing that:

(1) the SSPI may recommend, among other actions, revocation of the school’s charter; and 


(2) the SBE will consider the SSPI’s recommendation and take appropriate action, including, but not limited to, revocation of the school’s charter. 

(c) The notice provided pursuant to subdivision (b) of these regulations shall provide that the charter school and the authorizer shall be given an opportunity to provide information in writing to the SSPI and the SBE as to why the school’s charter should not be revoked. Such information may include, but is not limited to, action by the school or the local authorizer to address the departures such as the initiation of a plan of corrective action or other local authorizer board action. 


(d) Any action to revoke a charter school shall be effective at the end of the fiscal year in which the action is taken, to allow sufficient time for transition in accordance with school closure regulations in section 11962 of these regulations, unless the SBE identifies cause for immediate revocation and closure and makes a public finding that the departures at the school are so significant as to require the immediate revocation and closure of the charter school. At the beginning of the revocation review, the CDE shall require any school being reviewed to immediately provide, at their own expense, written notification to every parent, guardian, or caregiver that fully describes the revocation process, all options including specific schools available to students to transfer if it is needed or desired, and any administrative assistance required for a timely transfer.


(e) Substantial and sustained departure from measurably successful practices that jeopardize the educational development of a school’s pupils within the meaning of subdivision (c) of Education Code section 47604.5 occurs when a charter school: 


(1) is in operation five years or more, and 


(2) the charter school has not qualified for the Alternative School Accountability Model pursuant to subdivision (h) of Education Code section 52052, and


(3) The charter school has met each of the following:


(A) a statewide rank of 1 on API base data for the last two years, and


(B) did not achieve a cumulative API growth of at least 50 points over the last three API cycles (i.e., an API cycle represents the difference between a current year growth API and the prior year’s base API).


(4) These criteria do not limit the discretion of the SSPI and SBE to recommend or take action relating to a charter school that does not meet these criteria, but which otherwise demonstrates a substantial and sustained departure from measurably successful practices that jeopardize the educational development of a school’s pupils within the meaning of subdivision (c) of Education Code section 47604.5.


(f) Nothing in this section shall be interpreted to relieve the chartering authority of its duties as a charter authorizer.


(g) After the CDE determines the conditions in subdivision (e) exist for any charter school, and makes notifications in accordance with subdivisions (b) and (c), the following shall occur:


(1) If the charter school or the authorizer choose to submit any supporting materials, the materials shall be received by the CDE by 5:00 p.m. on December 1.


(2) The SSPI shall deliver his/her recommendation to the executive director of the SBE no later than January 15.


(3) No later than February 1, the CDE shall send notification to the charter school and its authorizer of the SSPI’s recommendation and the date of the SBE meeting when the recommendation is scheduled to be heard.


(4) The SBE shall hold a public hearing and consider action in accordance with Education Code section 47604.5 no later than March 31.


(h) The authority of the SBE pursuant to Education Code section 47604.5 is not limited to revocation. Based on additional information provided by the charter school, the school’s authorizer, or teachers and parents of pupils at the school, which may include data on more recent academic gains, similar schools rankings and other analysis of similar student populations, and school safety, the SBE may offer the charter school an opportunity to take specific corrective actions in lieu of revocation for the remaining term of the charter. The specific corrective actions shall address the sustained low academic achievement and may include, but is not limited to, a plan to address any subgroups failing to make academic progress. Corrective actions may include, but are not limited to, restructuring of the school’s staffing or governance to ensure that the school and all numerically significant subgroups have substantial promise of increasing academic performance in subsequent years.
NOTE: Authority: Section 33031, Education Code. Reference: Sections 47604.5 and 47607, Education Code.
12-4-13 [California Department of Education]

� EMBED MSPhotoEd.3  ���








2/28/2014 3:38:37 PM

[image: image4.png]


_1233488353.bin

