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March 2014 AGENDA
 FORMCHECKBOX 
 General Waiver

	SUBJECT

Request by Fowler Unified School District to waive California Education Code Section 48352(a) and California Code of Regulations, Title 5, Section 4701, to remove Fremont Elementary School from the Open Enrollment List of “low-achieving schools” for the 2014–15 school year.

Waiver Number:  10-11-2013

	 FORMCHECKBOX 
 Action
 FORMCHECKBOX 
 Consent




	SUMMARY OF THE ISSUES


Fowler Unified School District is requesting the removal of Fremont Elementary from the 2014–15 Open Enrollment List. The State Board of Education (SBE) must take action to approve or deny removal of a school from the Open Enrollment List.

Authority for Waiver: Education Code (EC) Section 33050 

	RECOMMENDATION


 FORMCHECKBOX 
  Approval   FORMCHECKBOX 
  Approval with conditions   FORMCHECKBOX 
  Denial
The California Department of Education (CDE) recommends denial of one waiver request for a school on the 2014–15 Open Enrollment List (Attachment 2) that does not meet the criteria for the SBE Streamlined Waiver Policy (available at http://www.cde.ca.gov/re/lr/wr/documents/sbestreamlined.doc). Fremont Elementary School has failed to meet their combined schoolwide and/or student group API Growth targets in three of the last five years. This waiver is recommended for denial because the educational needs of the pupils are not adequately addressed as required under
EC 33051(a)(1).
	SUMMARY OF KEY ISSUES


Fowler Unified School District does not meet the criteria set forth in the SBE streamlined waiver policy, therefore the CDE recommends that Fremont Elementary School remain on the Open Enrollment List. The SBE streamlined waiver policy requires the district to have an API score of 800 or above in the current scoring cycle. Fowler Unified School District has a 2013 Growth API score of 779. In the absence of a district API score of 800 or above, the SBE streamlined waiver policy requires the school to have an API score of 800 or above in the current scoring cycle and meet their API growth targets for all student groups. Fremont Elementary School has a 2013 Growth API score of 792 and failed to meet all three 2013 API student group growth targets. In the absence of a district Growth API score of 800 or above, or if the school fails to receive a Growth API score of 800 or above and does not meet its Growth API targets, the SBE streamlined waiver policy requires the school to make their API Growth targets in three of the last five years. Fremont Elementary School has failed to meet their combined schoolwide and/or student group API Growth targets in three of the last five years.
The methodology used in creating the list of 1,000 lowest achieving schools, per the statute, resulted in some higher achieving schools being placed on the list while at the same time some schools with lower APIs were not included on the list. This was primarily due to the statutory provision that an LEA can have no more than 10 percent of its schools on the list.

Identification as a “low-achieving” school can have a significant educational, economic, and political impact on the school community. The label of “low-achieving” does not take into account the API scores for schools whose scores have risen or are maintained closer to the higher levels of achievement. The perception that the school is “low-achieving” may cause unwarranted flight from the school community and may negatively impact fiscal issues.
Because this is a general waiver, if the SBE decides to deny the waiver, it must cite one of the seven reasons in the California EC 33051(a), available at http://leginfo.legislature.ca.gov/faces/codes_displaySection.xhtml?lawCode=EDC&sectionNum=33051.
Demographic Information: Fremont Elementary School has a student population of 2,434 and is located in Fresno County.
Authority for Waiver: EC Section 33050

Period of request: August 15, 2013, to June 5, 2014
Period of recommendation: 
Local board approval date(s): November 13, 2013
Public hearing held on date(s): November 13, 2013
Bargaining unit(s) consulted on date(s): Fowler Unified Teachers Association Representative: Lesa Irick, consulted on November 18, 2013
Public hearing advertised by: Posting of agenda online, school sites, and district office prior to meeting
Advisory committee(s) consulted: Fowler Unified Board of Trustees
	SUMMARY OF PREVIOUS STATE BOARD OF EDUCATION DISCUSSION AND ACTION


This is the first time the SBE has heard a request from an LEA that does not meet the SBE streamlined waiver criteria to be removed from the 2014–15 Open Enrollment List.

	FISCAL ANALYSIS (AS APPROPRIATE)


There is no statewide fiscal impact of waiver approval or denial.
	ATTACHMENT(S)


Attachment 1: 
Schools Requesting a General Waiver from the 2014–15 Open Enrollment List (1 page)
Attachment 2:
Fowler Unified School District General Waiver Request 10-11-2013

(4 pages) (Original waiver request is signed and on file in the Waiver Office.)
Schools Requesting a General Waiver from the 2014–15 Open Enrollment List
	Waiver #
	County

District

School
	2013
District Growth API
	2013 School API Growth*
	2013

API Target

Met?
	Met API Growth Targets

(3 of last

5 yrs)
	Meets SBE Waiver Policy (Yes/No)
	Decile,

Similar Schools Rank
	Current PI Status
	Position of Bargaining Unit/Date Consulted
	Period of Request
	Recommend

for Approval

(Yes/No)

	10-11-2013
	Fresno

Fowler Unified

Fremont Elementary
	779
	Schoolwide

Hispanic or Latino

SED

English Learners
	792

774

768

770
	No

No

No

No
	No
	No
	5, 4
	Year 5
	Support

11/18/2013
	Requested:

08/15/2013 to

06/05/2014
	No

	*Only student groups that are numerically significant are included in this column.

SED – Socioeconomically Disadvantaged
	Prepared by the California Department of Education
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California Department of Education

WAIVER SUBMISSION - General
CD Code: 1062158
Waiver Number: 10-11-2013

Active Year: 2013
Date In: 11/19/2013 2:21:35 PM
Local Education Agency: Fowler Unified School District
Address: 658 East Adams Ave.
Fowler, CA 93625
Start: 8/15/2013

End: 6/5/2014
Waiver Renewal: N
Previous Waiver Number: 
    Previous SBE Approval Date: 
Waiver Topic: Open Enrollment
Ed Code Title: Removal From the List of LEAs 

Ed Code Section: 48352(a) and CCR Title 5 Section 4701
Ed Code Authority: 33050
Ed Code or CCR to Waive: [ (2) "Low achieving school" means any school identified by the Superintendent pursuant to the following:

(1) Excluding the schools, and taking into account the impact of the criteria in paragraph (2), the Superintendent annually shall create a list of the 1,000 school ranked by increasing API with the same ratio of elementary, middle, and high schools as existed in decile 1 in 2008-09 school year.

(2) In constructing the list of 1,000 schools each year, the Superintendent shall ensure each of the following:

(A)   A local educational agency shall not have more than 10 percent of its schools on the list.  However, if the number of schools in the local education agency is not evenly divisible by 10, the Superintendent shall round up to the next whole number of schools.

(B)   Court, community, or community day schools shall not be included on the list.

(C)   Charter schools shall not be included on the list.] 

Title 5 CCR 4701. Identification of Open Enrollment Schools.

[(a) The State Superintendent of Public Instruction (SSPI) shall annually construct a list of 1,000 schools for the Open Enrollment Act that maintains the same ratio of elementary, middle, and high schools as existed in decile 1 of the 2009 Base Academic Performance Index (API) file and retains only “10 percent” of a local educational agency’s (LEA’s) schools pursuant to the following methodology:

(1) the list of 1,000 schools shall include 687 elementary schools, 165 middle schools, and 
148 high schools; 

(2) the list of 1,000 schools shall exclude the following:

        (A)  schools that are court, community, or community day schools;

        (B)  schools that are charter Schools;

        (C)  schools that are closed; and 

        (D)  schools that have fewer than 100 valid test scores.

(3) an LEA shall have on the list no more that 10 percent of its total number of schools that are not closed.  However, when that total number of schools is not evenly divisible by 10, the 
10 percent number of the LEA’s schools shall be rounded up to the next whole number; and

(4) to produce the final list of 1,000 schools, the SSPI shall apply the following process: 

(A) create a pool of schools; 

1. For the purpose of constructing the Open Enrollment Schools List for transfer during the 2010-11 school year, this pool shall be created by selecting all schools from the 2009 Base API file.]

Outcome Rationale: Fowler Unified School District (FUSD) is requesting to remove Fremont Elementary School from the Open Enrollment List.  Fremont Elementary School is a grades 
3 – 5 school of approximately 474 students in the 2013/2014 school year.  Fremont School has successfully met Academic Performance Index (API) growth targets in 4 of the past 5 years.  Fremont School has also met Annual Yearly Progress (AYP) School-wide targets during the 2009 through 2012 school years.  In addition, Fremont School fully met all AYP targets (School-wide, All Student Groups and All Targets) in the 2011 and 2012 school years.   Fremont Elementary School has seen a growth in Academic Performance Index (API) from 757 to 811 during the past 5 years.   The current Open Enrollment system clearly penalizes high achieving schools in small rural school districts, such as Fremont Elementary, and does not offer intended relief to students in urban school districts where large numbers of elementary schools have API scores significantly lower than Fremont School’s API score of 792 and are not on the Open Enrollment list.  

FUSD is providing Fremont with supplemental fiscal, curricular, professional development and technology support in order to continue the progress toward academic achievement.  Placing Fremont Elementary School on the list creates a stigma of negativity that impacts students, staff, and community morale; in addition, to having a significant educational, economic, and political impact on the school, and its community.  By removing Fremont Elementary School from the Open Enrollment List, the school will maintain the same sense of pride and momentum of high academic achievement for all their students that all schools in FUSD enjoy.  

The charts below depict Fremont Elementary School’s data for school years 2009 to present.  

ANNUAL YEARLY PROGRESS (AYP)
2013
2012
2011
2010
2009

School-wide
                                                  No       Yes       Yes    Yes     Yes

All Student Groups
                          No       Yes
   Yes     No
 No

ACADEMIC PERFORMANCE INDEX (API)
2013
2012
2011
2010
2009

Score
                                                  792     811      799      784     775

The formula for designating Open Enrollment schools is clearly flawed.  The criteria for developing the list of Open Enrollment schools has contributed to consequences that are contrary to the intent of the law which is to provide more options for parents at low-achieving schools.  Fremont Elementary School’s performance clearly demonstrates that it is a high achieving school which has continuously made progress to meet and/ or exceed the targets.  The following facts serve to demonstrate Fremont Elementary School’s continuous improvement and progress to meet all targets: 

•
Fremont Elementary School’s latest API in 2013 was 792, with an API of 811 in 2012.

•
Fremont Elementary School met School-wide Annual Yearly Progress goals from 2009 through 2012.  Goals for School-wide and All Student Groups were met in 2011 and 2012.

•
Fremont Elementary has the highest API score of 792 when compared to all other Open Enrollment schools in Fresno County.

•
There are 687 elementary schools which are required to be on the list of 1,000 schools due to middle/ high school API scores which are significantly lower in the State.

•
As a result, larger districts’ portion of schools to meet the Open Enrollment Act requirement are filled by middle/ high schools – this leaves the 687 elementary schools that are required to be selected to come from smaller districts (one lowest-scoring school in district) that do not have the 10% cap protection.

•
As an example, 3 large districts (Fresno – with 63 total elementary schools, Los Angeles - with 554 total elementary schools, and Oakland - with 54 total elementary schools) have a combined 308 elementary schools that have scores below Fremont Elementary School’s API score of 792 and yet are not on the Open Enrollment list.  

•
Of the 671 combined elementary schools in Fresno, Los Angeles and Oakland, only 
35 elementary schools made the Open Enrollment list (3 in Fresno, 28 in Los Angeles and 4 in Oakland).

•
The intent of Open Enrollment could not have been to give the parents of Fremont Elementary School in Fowler Unified School District the option to transfer schools all the while denying that same opportunity for parents in those 308 elementary schools in Fresno, Los Angeles, Oakland, as an example, whose scores were lower than 792.

•
See Governor Brown’s veto message for AB 47 which clearly gives administrative authority to the SBE to exempt schools from the Open Enrollment Act “that document strong student achievement.” – like 
Fremont Elementary School in the Fowler Unified School District (see attached veto message).

A copy of this description is attached.

Student Population: 2434
City Type: Rural
Public Hearing Date: 11/13/2013
Public Hearing Advertised: Posting of agenda online, school sites, and district office prior to meeting.
Local Board Approval Date: 11/13/2013
Community Council Reviewed By: Fowler Unified Board of Trustees
Community Council Reviewed Date: 11/13/2013
Community Council Objection: N
Community Council Objection Explanation: 

Audit Penalty YN: N
Categorical Program Monitoring: N
Submitted by: Mr. Eric Cederquist
Position: Superintendent
E-mail: ecederquist@fowlerusd.org
Telephone: 559-834-6080 x6085
Fax: 559-834-3390
Bargaining Unit Date: 11/18/2013

Name: Fowler Unified Teachers Association

Representative: Lesa Irick

Title: FUTA President

Position: Support

Comments: 

Open Enrollment Act Waiver Fremont Elementary School

The graphs below depict Fremont Elementary School’s data for school years 2009 to present.

	ANNUAL YEARLY PROGRESS (AYP)
	2013
	2012
	2011
	2010
	2009

	School-wide
	No
	Yes
	Yes
	Yes
	Yes

	All Student Groups
	No
	Yes
	Yes
	No
	No


	ACADEMIC PERFORMANCE INDEX (API)
	2013
	2012
	2011
	2010
	2009

	Score
	792
	811
	799
	784
	775
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