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 FORMCHECKBOX 
 General Waiver

	SUBJECT

Request by three school districts to waive California Education Code sections specific to statutory provisions for the sale or lease of surplus property. 
Waiver Numbers: Orcutt Union Elementary School District, 99-2-2014

                             Poway Unified School District, 7-3-2014
San Diego Unified School District, 26-1-2014

	 FORMCHECKBOX 
 Action
 FORMCHECKBOX 
 Consent




	SUMMARY OF THE ISSUES


The Poway Unified School District (USD) and the San Diego (USD) are requesting a waiver of Education Code (EC) sections 17473 and 17474, and portions of sections 17455, 17466, 17468, 17469, 17470, 17472, and 17475 which will allow these districts to sell three pieces of property using a broker and a “request for proposal” process, maximizing the proceeds from the sale. 
The Orcutt Union Elementary School District (ESD) is requesting a waiver of EC sections 17472, 17473, and 17474, and portions of sections 17388, 17455, 17466, 17468, 17469, 17471, 17475, 17476, 17477, 17478 which will allow the district to lease the property directly to the City of Santa Maria without offering the property to other users. 

Authority for Waiver: EC Section 33050

	RECOMMENDATION


 FORMCHECKBOX 
  Approval   FORMCHECKBOX 
  Approval with conditions   FORMCHECKBOX 
  Denial
The CDE recommends approval with the following condition: that the proposals the San Diego USD, Orcutt Union ESD, and Poway USD governing boards determine to be most desirable shall be selected within 30 to 60 days of the public meeting when the proposals are received, and the reasons for those determinations shall be discussed in public session and included in the minutes of the meeting. 
	SUMMARY OF KEY ISSUES


Under the provisions of EC sections 33050 through 33053, the districts are requesting that specific portions of the EC relating to the sale or lease of district property be waived. 
The San Diego USD states that it will maximize the returns on the sale of the property to the greatest extent possible. The district is requesting that the requirement of sealed proposals and the oral bidding process be waived allowing the district to determine what constitutes the most “desirable” bid and set their own terms and conditions for the sale of surplus property. 

The district is requesting the sale of three pieces of real property located in San Diego, California. The former Stevenson Elementary Site, located at 4520 Pocohontas Avenue, San Diego, California, is 16.8 acres and is currently leased to a religious organization. The second piece of property is the former Hale Junior High School Site in the vicinity of the Stevenson site. This property is also leased to a religious organization. The last piece of property is the Bay Terrace #11 property which is approximately 6.9 acres of vacant land. All three properties were declared surplus more than 20 years ago as a result of district reconfiguration. 
The Orcutt Union ESD is requesting this waiver in order to allow the district to lease the library facility at Olga Reed Elementary School directly to the City of Santa Maria without having to offer to other users. This property was previously leased by Los Alamos School District (merged in 2010 into the Orcutt Union Elementary School District) to the City of Santa Maria to provide library services to the community. In 1988 the lease was dissolved due to budgetary constraints. Currently the building is used by the district as storage for the school garden. Community members have approached the district regarding leasing the building to the City of Santa Maria for use as a library. The proposal is supported by community members, city officials, and a supervisor from the Santa Barbara County Board of Supervisors. 

The Poway USD states that the waiver will allow the district the flexibility needed to consider a wide range of potential terms and conditions, maximizing the value of the properties and provide benefits to the district’s fiscal and educational programs. The district is requesting that the requirement of sealed proposals and the oral bidding process be waived allowing the district to determine what constitutes the most “desirable” bid and set their own terms and conditions for the sale of surplus property. 

The district is requesting the sale of three pieces of real property located in San Diego, California. All three pieces of property are vacant land, the 4 Gee Road Site is 11.23 acres, Torrey Highlands Site is 10.48 acres, and the Mountain Ranch Southern Site is 27.22 acres. All three properties have been declared surplus as the district’s long-term enrollment can be addressed at existing facilities. 

The San Diego USD meets the criteria for the State Board of Education (SBE) Streamlined Waiver Policy, available at http://www.cde.ca.gov/re/lr/wr/documents/sbestreamlined.doc, achieving an Academic Performance Index (API) of 800 or above in the current scoring cycle. Therefore, this waiver has been scheduled for the consent calendar. The San Diego USD has a 2013 Growth API of 810.

The Orcutt Union ESD meets the criteria for the SBE Streamlined Waiver Policy, available at http://www.cde.ca.gov/re/lr/wr/documents/sbestreamlined.doc, achieving an Academic Performance Index (API) of 800 or above in the current scoring cycle. Therefore, this waiver has been scheduled for the consent calendar. The Orcutt Union ESD has a 2013 Growth API of 822.

The Poway USD meets the criteria for the SBE Streamlined Waiver Policy, available at http://www.cde.ca.gov/re/lr/wr/documents/sbestreamlined.doc, achieving an Academic Performance Index (API) of 800 or above in the current scoring cycle. Therefore, this waiver has been scheduled for the consent calendar. The Poway USD has a 2013 Growth API of 894.

Demographic Information: 
San Diego USD has a student population of 130,587 and is located in an urban area in San Diego County. 
Orcutt Union ESD has a student population of 199 and is located in a rural area of Santa Barbara County. 

Poway USD has a student population of 35,498 and is located in a suburban area in San Diego County. 
Because this is a general waiver, if the SBE decides to deny the waiver, it must cite one of the seven reasons in EC 33051(a), available at 
http://leginfo.legislature.ca.gov/faces/codes_displaySection.xhtml?lawCode=EDC&sectionNum=33051
	SUMMARY OF PREVIOUS STATE BOARD OF EDUCATION DISCUSSION AND ACTION


The SBE has approved all previous waivers regarding the bidding process and the sale or lease of surplus property. The districts are requesting to waive the same or similar provisions for the sale or lease of surplus property. 
	FISCAL ANALYSIS (AS APPROPRIATE)


The flexibility in property disposition requested herein will allow the San Diego USD to maximize revenue. The applicant district will financially benefit from the sale of the properties. 
The flexibility in property disposition requested herein will allow the Poway USD to maximize revenue. The applicant district will financially benefit from the sale of the properties.  

The flexibility in property disposition requested herein will allow the Orcutt Union ESD to forego the public auction process and ensure that the district and the city of Santa Maria may enter into a long-term lease, at an affordable rental rate, so that the community may receive library services. 

	ATTACHMENT(S)


Attachment 1: Summary Table (2 pages)

Attachment 2: San Diego Unified School District General Waiver Request 26-1-2014
  (7 pages) (Original waiver request is signed and on file in the Waiver 
  Office.) 
Attachment 3: Orcutt Union Elementary School District General Waiver Request 

  99-2-2014 (7 pages) (Original waiver request is signed and on file in the 
  Waiver Office.) 
Attachment 4: Poway Unified School District General Waiver Request 7-3-2014

  (5 pages) (Original waiver request is signed and on file in the Waiver 
  Office.) 

	SUMMARY TABLE

	Waiver 

Number
	School District
	Property
	Period of Request
	Local Board Approval Date
	Public Hearing Date
	Bargaining Unit Consulted – Date
	Position of Bargaining Unit
	Advisory Committee Consulted 
	Streamlined Waiver Policy

	26-1-2014
	San Diego Unified
	Stevenson Elementary Site, Hale Junior High Site, Bay Terrace #11 Site
	Requested:

March 15, 2014, December 31, 2015
Recommended:

March 15, 2014, December 31, 2015
	January 7, 2014
	January 7, 2014
	Administrative Association (AA), December 10, 2013
Ruth Peshkoff, Executive Director

Support

California School Employee Association (CSEA), December 10, 2013

Leticia Munguia, Field Director

Neutral

San Diego School Police Officer’s Association (SDSPOA), December 10, 2013
Jesus Montana, President

Support
	AA – Support
CSEA – Neutral

SDSPOA - Support
	Advisory Committee on the Utilization of Excess School Property, December 16, 2013
	Yes – API Growth of 810

	
	
	
	
	
	
	
	
	
	


	SUMMARY TABLE

	Waiver 

Number
	School District
	Property
	Period of Request
	Local Board Approval Date
	Public Hearing Date
	Bargaining Unit Consulted – Date
	Position of Bargaining Unit
	Advisory Committee Consulted
	Streamlined Waiver Policy

	99-2-2014
	Orcutt Union Elementary School District
	Olga Reed Elementary School Library Building
	Requested:

May 1, 2014, May 1, 2016

Recommended:

May 1, 2014,

May 1, 2016
	February 12, 2014
	February 12, 2014
	Classified State Employees Association (CSEA), February 3, 2014
Brad Gitchell, President
Neutral
Orcutt Educators Association (OEA), February 3, 2014
Monique Segura, President
Support

	CSEA – Neutral

OEA - Support
	Los Alamos School Site Council, February 3, 2014
	Yes – API Growth of 822

	7-3-2014
	Poway Unified School District
	4 Gee Road Site, Torrey Highlands Site, Mountain Ranch Southern Site
	Requested:

January 22, 2014, 
January 22, 2016
Recommended:

January 22, 2014,

January 22, 2016
	January 21, 2014
	January 21, 2014

	Poway Federation of Teachers (PFT), December 2, 2013
Candy Smiley, President
Support
Poway School Employees Association (PSEA), December 2, 2013
Lynnette Turner, President
Support

SEIU – Local 221 Poway Chapter, December 6, 2013
Charles Lord, President
Support
	PFT – Support
PSEA – Support

SEIU - Support
	Real Property Advisory Committee, December 2, 2013
	Yes – API Growth of 894


California Department of Education

WAIVER SUBMISSION - General

CD Code: 3768338
Waiver Number: 26-1-2014

Active Year: 2014
Date In: 1/9/2014 2:31:11 PM
Local Education Agency: San Diego Unified School District
Address: 4100 Normal St.
San Diego, CA 92103
Start: 3/15/2014

End: 12/31/2015
Waiver Renewal: N
Previous Waiver Number: 
    Previous SBE Approval Date: 

Waiver Topic: Sale or Lease of Surplus Property 
Ed Code Title: Sale of Surplus Property 

Ed Code Section: All of 17473 and 17474, portions of 17455, 17466, 17468, 17469, 17470, 17472 and 17475.
Ed Code Authority: 33050
Ed Code or CCR to Waive: See Exhibit A
Outcome Rationale: See Exhibit B

Student Population: 130587
City Type: Urban
Public Hearing Date: 1/7/2014
Public Hearing Advertised: In accordance with the Brown Act and published on the District website, posted at the Education Center and other locations.
Local Board Approval Date: 1/7/2014
Community Council Reviewed By: Advisory Committe on the Utilization of Excess School Property
Community Council Reviewed Date: 12/16/2013
Community Council Objection: N
Community Council Objection Explanation: 

Audit Penalty YN: N
Categorical Program Monitoring: N
Submitted by: Ms. Kimberly Johnson
Position: Assistant General Counsel II
E-mail: kimberly.johnson@sandi.net
Telephone: 619-725-5630
Fax: 619-725-5639
Bargaining Unit Date: 12/10/2013

Name: Administrators Association

Representative: Ruth Peshkoff

Title: Executive Director

Position: Support

Comments: 

Bargaining Unit Date: 12/10/2013

Name: California School Employee Association

Representative: Leticia Munguia

Title: Field Director

Position: Neutral

Comments: 

Bargaining Unit Date: 12/10/2013

Name: San Diego School Police Officer's Association

Representative: Jesus Montana

Title: President

Position: Support

Comments: 

EXHIBIT A 

Education Code § 17455.
The governing board of any school district may sell any real property belonging to the school district or may lease for a term not exceeding 99 years, any real property, together with any personal property located thereon, belonging to the school district which is not or will not be needed by the district for school classroom buildings at the time of delivery of title or possession. The sale or lease may be made without first taking a vote of the electors of the district, and shall be made in the manner provided by this article.

Rationale:  The San Diego Unified School District requests the specified Education Code sections be waived in order to allow the District to maximize the return on the sale or lease of sites in a manner that best serves our schools and community. The District would like to offer the property for sale or lease through Requests for Proposals followed by further negotiations which may or may not include the use of a broker who will advertise and solicit proposals from potential buyers.  The language of Education Code Section 17455 stating that the sale or lease of real property is to be made in the manner provided by this article is inconsistent with the waivers the District is seeking.

                 The District will continue to work closely with consultants to ensure that the process by which the property is sold or leased is fair, open, and competitive. The process the District will use will be designed to get the best result for the District, the schools, and the community.

Education Code § 17466.
Before ordering the sale or lease of any property the governing board, in a regular open meeting, by a two-thirds vote of all its members, shall adopt a resolution, declaring its intention to sell or lease the property, as the case may be. The resolution shall describe the property proposed to be sold or leased in such manner as to identify it and shall specify the minimum price or rental and the terms upon which it will be sold or leased and the commission, or rate thereof, if any, which the board will pay to a licensed real estate broker out of the minimum price or rental. The resolution shall fix a time not less than three weeks thereafter for a public meeting of the governing board to be held at its regular place of meeting, at which sealed proposals to purchase or lease will be received and considered.
Rationale:  The District is requesting that the requirement of sealed proposals to purchase the property be waived, allowing the District to negotiate the sale of the Stevenson, Hale and Bay Terrace #11 properties with an interested purchaser.  As the District cannot predict in advance the timing of negotiations with interested purchasers, it cannot at the time of adopting the resolution contemplated by this Section 17466 know when proposals must be brought back to the governing board for consideration.  The language to be waived provides for a minimum price or rental and requires sealed proposals to purchase or lease the property. This requirement restricts the District’s flexibility in negotiating price, payments, and terms that may yield greater economic benefit to the District.

Education Code § 17468.
If, in the discretion of the board, it is advisable to offer to pay a commission to a licensed real estate broker who is instrumental in obtaining any proposal, the commission shall be specified in the resolution. No commission shall be paid unless there is contained in or with the sealed proposal or stated in or with the oral bid, which is finally accepted, the name of the licensed real estate broker to whom it is to be paid, and the amount or rate thereof. Any commission shall, however, be paid only out of money received by the board from the sale or rental of the real property.

Rationale:  The stricken language to be waived provides for the District to receive sealed proposals and oral bids to purchase the property at an identified meeting of the District’s governing board.  The District is requesting that the requirement of sealed proposals and oral bidding to purchase the property be waived, allowing the District to negotiate the sale of the Hale, Stevenson and Bay Terrace #11 properties with interested purchasers.

Education Code § 17469.
Notice of the adoption of the resolution and of the time and place of holding the meeting shall be given by posting copies of the resolution signed by the board or by a majority thereof in three public places in the district, not less than 15 days before the date of the meeting, and by publishing the notice not less than once a week for three successive weeks before the meeting in a newspaper of general circulation published in the county in which the district or any part thereof is situated, if any such newspaper is published therein.

Rationale:  The stricken language to be waived assumes that the Board would be setting a specific meeting to receive proposals for the purchase of the Hale, Stevenson and Bay Terrace #11 sites.  Such a requirement, however, will be removed pursuant to the language stricken within Education Code Section 17466.  As modified, the District would still be required to provide notice of its adoption of a resolution of intent to sell the property, but the posting of that resolution and notice in a newspaper would no longer be tied to an established date to receive proposals.

Education Code § 17470.
(a) The governing board of a school district that intends to sell real property pursuant to this article shall take reasonable steps to ensure that the former owner from whom the district acquired the property receives notice of the public meeting prescribed by Section 17466, in writing, by certified mail, at least 60 days prior to the meeting.

(b) The governing board of a school district shall not be required to accord the former owner the right to purchase the property at the tentatively accepted highest bid price nor to offer to sell the property to the former owner at the tentatively accepted highest bid price.

Rationale:  The stricken language to be waived assumes that the Board would be setting a specific meeting to receive proposals for the purchase of the Hale, Stevenson and Bay Terrace #11 properties.   Such a requirement, however, will be removed pursuant to the language stricken within Education Code Section 17466.  As modified, the District would still be required to take reasonable steps to provide notice to the former owner, but the provision of such notice would no longer be tied to an established date to receive proposals.

Education Code § 17472.
At the time and place fixed in the resolution for the meeting of the governing body, all sealed proposals which have been received shall, in public session, be opened, examined, and declared by the board. Of the proposals submitted which conform to all terms and conditions specified in the resolution of intention to sell or to lease and which are made by responsible bidders, the proposal which is the highest, after deducting therefrom the commission, if any, to be paid a licensed real estate broker in connection therewith, shall be finally accepted, unless a higher oral bid is accepted or the board rejects all bids.

Rationale:  By striking the requirement that sealed proposals be received, and that the highest bidder be awarded the contract, the District will be able to sell or lease the property to the party that presents the most favorable proposal to the District.  The Board would, therefore, be able to sell or lease to the party submitting the proposal that best meets the District’s needs for each property taking into account the condition of each property. By removing the requirement that an oral bid be accepted, the District would be able to determine what constitutes the most desirable bid.

Education Code § 17473.
Before accepting any written proposal, the board shall call for oral bids. If, upon the call for oral bidding, any responsible person offers to purchase the property or to lease the property, as the case may be, upon the terms and conditions specified in the resolution, for a price or rental exceeding by at least 5 percent, the highest written proposal, after deducting the commission, if any, to be paid a licensed real estate broker in connection therewith, then the oral bid which is the highest after deducting any commission to be paid a licensed real estate broker, in connection therewith, which is made by a responsible person, shall be finally accepted.Final acceptance shall not be made, however, until the oral bid is reduced to writing and signed by the offeror.
Rationale:  The entire section is to be waived because the District, in negotiating an agreement to sell the Hale, Stevenson and Bay Terrace #11 properties, will not be accepting oral bids.

Education Code § 17474.
In the event of a sale on a higher oral bid to a purchaser procured by a licensed real estate broker, other than the broker who submitted the highest written proposal, and who is qualified as provided in Section 17468 of this code, the board shall allow a commission on the full amount for which the sale is confirmed.  One-half of the commission on the amount of the highest written proposal shall be paid to the broker who submitted it, and the balance of the commission on the purchase price to the broker who procured the purchaser to whom the sale was confirmed.
Rationale:  The entire section is to be waived because the District, in negotiating an agreement to sell the Hale, Stevenson and Bay Terrace #11 properties, will not be accepting oral bids.  

Education Code § 17475.
The final acceptance by the governing body may be made either at the same session or at any adjourned session of the same meeting held within the 10 days next following.

Rationale:  Rather than specifying a certain number of days or a timeframe, the proposed language provides flexibility while ensuring a public process whereby the reasons for the determination of the most desirable proposal is shared openly.  Prior to the decision to sell or lease a site, the District had input on property related issues by a District advisory committee whose purpose is to advise the Board in the use or disposition of school buildings, space, or property which is not used for school purposes.  (See, Ed. Code, § 17388.)  Furthermore, the District regularly consults with its Chief Financial Officer who is responsible for providing  financial reports, developing internal controls and coordinating auditors activities.   Modification of the section would remove the requirement that the governing board accept a proposal at the same meeting received, and would instead allow the governing board to consider proposals received and, as desired and appropriate, direct further negotiation.
Exhibit B


Desired Outcome/Rationale

The San Diego Unified School District desires to have the requested Education Code sections waived because the waiver of these sections will allow the District to maximize its return on the sale of the property and provide for a use that best meets the needs of the schools and community.  These properties have all been offered for sale as per the required public bidding process and either failed to receive bids (Stevenson) or failed to close escrow due to circumstances discovered after bids were opened.  Given the most recent experience of the District, the District believes that offering the properties for sale through an RFP process will result in greater flexibility to select a buyer that is committed to closing the property and will generate more interest in the properties.  


The Property


Former Stevenson Elementary Site:  This is 16.8 acre former school site that is currently leased to a religious organization.  It is located at 4520 Pocohontas Avenue and was declared surplus in July of 1984.  The District offered this property for sale through the public bid process which concluded on October 24, 2013.  No bids were received for this property.


Hale Junior High School Site:  This is a 19.67 acre site that is in the immediate vicinity of the Stevenson site.  This property is also leased to a religious organization.  The church currently operates a private school on the campus.  The sale of the property anticipates maintaining the existing tenant. This property was declared surplus in July 1984.  This property was also publically bid.  The District received an offer of $23.5 million for this property and awarded the sale to the highest bidder.  However, the high bidder has failed to complete due diligence or otherwise meets its contractual obligations to conclude the sale.  Additionally, during the escrow period, the District discovered several issues, including environmental issues, which may impact the value and attractiveness of the property. Therefore, the District proposes to offer the property through a RFP process to be better able to address the unique characteristics of this property.

Bay Terrace #11: This is a vacant parcel of approximately 6.9 acres.  The District declared the property surplus in July of 1984.  The District offered the property for sale and received a high bid on the property.  However, the escrow did not close because the buyer failed to waive or satisfy buyer’s conditions.  


Plan

The District declared the subject properties surplus more than 20 years ago.  The District is committed to attracting well qualified, serious proposals for the disposition of its property in a manner that is most likely to meet the current and long term needs of the District.    
California Department of Education

WAIVER SUBMISSION - General

CD Code: 4269260
Waiver Number: 99-2-2014

Active Year: 2014
Date In: 2/19/2014 8:34:30 AM
Local Education Agency: Orcutt Union Elementary School District
Address: 500 Dyer St.
Orcutt, CA 93455
Start: 5/1/2014

End: 5/1/2016
Waiver Renewal: N
Previous Waiver Number: 
    Previous SBE Approval Date: 

Waiver Topic: Sale or Lease of Surplus Property 
Ed Code Title: Lease of Surplus Property 

Ed Code Section: 17388,17455,17466,17468,17469,17471-17478
Ed Code Authority: 33050(a)
Ed Code or CCR to Waive: See Attachment #1
Outcome Rationale: See Attachment #2

Student Population: 199
City Type: Rural
Public Hearing Date: 2/12/2014
Public Hearing Advertised: Legal Notice in Santa Maria Times, OUSD website, District Office, Olga Reed, Orcutt Public Library
Local Board Approval Date: 2/12/2014
Community Council Reviewed By: Los Alamos Schoolsite Council
Community Council Reviewed Date: 2/3/2014
Community Council Objection: N
Community Council Objection Explanation: 

Audit Penalty YN: N
Categorical Program Monitoring: N
Submitted by: Ms. Marysia Ochej
Position: Assistant Superintendent, Business Services
E-mail: mochej@orcutt-schools.net
Telephone: 805-938-8917
Fax: 805-938-8919
Bargaining Unit Date: 02/03/2014

Name: Classified State Employees Association

Representative: Brad Gitchell

Title: President

Position: Neutral

Comments: 

Bargaining Unit Date: 02/03/2014

Name: Orcutt Educators Association

Representative: Monique Segura

Title: President

Position: Support

Comments: 

Exhibit A
STATUTORY LANGUAGE REQUESTED WAIVED
The Orcutt Union School District respectfully requests a waiver from further compliance with the following stricken provisions of the Education Code with respect to the proposed lease of a library facility at Olga Reed Elementary School:

Education Code § 17388
The governing board of any school district may[, and the governing board of each school district, prior to the sale, lease, or rental of any excess real property, except rentals not exceeding 30

days, shall,] appoint a district advisory committee to advise the governing board in the development of districtwide policies and procedures governing the use or disposition of school buildings or space in school buildings which is not needed for school purposes.

Education Code § 17455
The governing board of any school district may sell any real property belonging to the school district or may lease for a term not exceeding 99 years, any real property, together with any personal property located thereon, belonging to the school district which is not or will not be needed by the district for school classroom buildings at the time of delivery of title or possession. The sale or lease may be made without first taking a vote of the electors of the district[, and shall be made in the manner provided by this article].

Education Code § 17466
Before ordering the sale or lease of any property the governing board, in a regular open meeting, by a two-thirds vote of all its members, shall adopt a resolution, declaring its intention to sell or lease the property, as the case may be. The resolution shall describe the property proposed to be sold or leased in such manner as to identify it [and shall specify the minimum price or rental and the terms upon which it will be sold or leased] and the commission, or rate thereof, if any, which the board will pay to a licensed real estate broker [out of the minimum price or rental. The resolution shall fix a time not less than three weeks thereafter for a public meeting of the governing board to be held at its regular place of meeting, at which sealed proposals to purchase or lease will be received and considered].

Education Code § 17468
If, in the discretion of the board, it is advisable to offer to pay a commission to a licensed real estate broker who is instrumental in obtaining any proposal, the commission shall be specified in the resolution. No commission shall be paid unless there is contained in or with the [sealed] proposal [or stated in or with the oral bid], which is finally accepted, the name of the licensed real estate broker to whom it is to be paid, and the amount or rate thereof. Any commission shall, however, be paid only out of money received by the board from the sale or rental of the real property.

Education Code § 17469
Notice of the adoption of the resolution [and of the time and place of holding the meeting] shall be given by posting copies of the resolution signed by the board or by a majority thereof in three public places in the district[, not less than 15 days before the date of the meeting,] and by publishing the notice not less than once a week for three successive weeks before the meeting in a newspaper of general circulation published in the county in which the district or any part thereof is situated, if any such newspaper is published therein.

Education Code § 17471
Whenever it is proposed to lease real property and the governing board unanimously determines in the resolution that in its opinion, the monthly rental value of the property does not exceed the sum of fifty dollars ($50), the resolution need not be posted and may[, before the date of the meeting,] be published in two successive issues of a weekly newspaper or in five successive issues of a daily newspaper. The newspaper in which the notice is published shall be one published in the district and having a general circulation there; or if there is no newspaper, then one having a general circulation in the district; or if there is no newspaper, then in one having a general circulation in a county in which the district or any part thereof is situated.

Education Code § 17472
[At the time and place fixed in the resolution for the meeting of the governing body, all sealed proposals which have been received shall, in public session, be opened, examined, and declared by the board. Of the proposals submitted which conform to all terms and conditions specified in the resolution of intention to sell or to lease and which are made by responsible bidders, the proposal which is the highest, after deducting therefrom the commission, if any, to be paid a licensed real estate broker in connection therewith, shall be finally accepted, unless a higher oral bid is accepted or the board rejects all bids.]

Education Code § 17473
[Before accepting any written proposal, the board shall call for oral bids. If, upon the call for oral bidding, any responsible person offers to purchase the property or to lease the property, as the case may be, upon the terms and conditions specified in the resolution, for a price or rental exceeding by at least 5 percent, the highest written proposal, after deducting the commission, if any, to be paid a licensed real estate broker in connection therewith, then the oral bid which is

the highest after deducting any commission to be paid a licensed real estate broker, in connection therewith, which is made by a responsible person, shall be finally accepted. Final acceptance shall not be made, however, until the oral bid is reduced to writing and signed by the offeror.]

Education Code § 17474
[In the event of a sale on a higher oral bid to a purchaser procured by a licensed real estate broker, other than the broker who submitted the highest written proposal, and who is qualified as provided in Section 17468 of this code, the board shall allow a commission on the full amount for which the sale is confirmed. One-half of the commission on the amount of the highest written proposal shall be paid to the broker who submitted it, and the balance of the commission on the purchase price to the broker who procured the purchaser to whom the sale was confirmed.]

Education Code § 17475
The final acceptance by the governing body may be made either at the same session or at any adjourned session [of the same meeting held within the 10 days next following.]

Education Code § 17476
The governing body may at the session, if it deems such action to be for the best public interest,

[reject any and all bids, either written or oral, and] withdraw the property from sale or lease.

Education Code § 17477
(a)(1) If the governing board has complied with the provisions of this article, and no proposals are submitted or the proposals submitted do not conform with all terms and conditions specified in the resolution of intent to lease, the governing board may within one year thereafter, or one year after the passage of 30 days from the rejection of a public entity's nonconforming proposal, as appropriate, lease such real property, together with any personal property located thereon, to any lessee, [at a price not less than fair market value] in accordance with any terms and conditions agreed upon by the governing board and the lessee[, except that the term of a lease shall not exceed three years]. Sections 17461, 17464, and 17466 to 17469, inclusive, and Sections 17471 to 17473, inclusive, shall not apply to the lease.

Education Code § 17478
Any resolution of acceptance [of any bid] made by the governing body authorizes and directs the president of the governing body, or other presiding officer, or the members thereof, to execute a deed or lease and to deliver it upon performance and compliance by the purchaser or lessee of all the terms or conditions of his or her contract to be performed concurrently therewith.

Exhibit B
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In 1965, the County of Santa Barbara built a public library building on a parcel of land owned by the Los Alamos School District. In the same year, the City of Santa Maria leased the building from the school district to provide library services for the citizens of the town of Los Alamos. In 1988, the lease was dissolved, due to budgetary constraints and a bookmobile served the community for some time after that.  At one point in the late 90s, the building was used as a privately run pre-school per an agreement with the Los Alamos School District.  At no time has the building been used as a classroom for the school district. While the building is County Code certified it is not certified by the Division of State Architect’s office. Currently the building is used as a storage area for the school garden.

In 2010, Los Alamos School District met with Orcutt Union School District regarding a possible merge into the Orcutt Union School District. Los Alamos was experiencing severe economic difficulties as well as a shortage of people willing to serve on the Board of Trustees. On May 2, the Santa Barbara County Committee on School District Organization (County Committee) approved the lapsation of the Los Alamos School District and the subsequent annexation of the former district to the Orcutt Union School District effective July 1, 2011. The Boards of the Los Alamos and Orcutt Union School Districts adopted resolutions to lapse the former district and annex the territory to the adjoining Orcutt Union School District. A waiver request to the California State Board of Education was approved on July 13, 2011, retroactive to July 1, 2011.

On July 1, 2011 when Olga Reed officially entered into Orcutt Union School District, it was the town’s only school. Olga Reed’s enrollment was 201 students and Los Alamos population was 1,890; the median age is 38.2; the mean household income is $56,645; 55.9% of the population is White, 40.9% Hispanic and 1.7% Asian. Approximately 30% of Olga Reed students do not have Internet access in their homes. In addition, 83% of the students qualify for free/reduced lunch, 54% are English language learners, 18% are migrant and 2% are homeless or in foster care.

The nearest public library is 20 miles away and public transportation is sporadic at best; the bus route stops three miles from the nearest public library, putting a significant portion of the Los Alamos population at a serious disadvantage as far as literacy opportunities and Internet access. The County of Santa Barbara currently allocates $6.90 per capita for library services; based on that figure, the Santa Maria Library District has agreed to operate a public library in Los Alamos that will be open for thirteen hours a week. Residents of Los Alamos will be able to request books and other materials from any library that is a member of the Black Gold system. In addition, the library will offer free computer/Internet access and tutoring for all ages in the evenings and on Saturdays.

In October of 2013, a Friends of the Los Alamos Public Library group was formed to raise funds and generate support to reopen the library as it was originally intended. The residents of Los Alamos have proven their commitment to the “Bring Back our Library” project by donating over $30,000, and representatives from the 3rd District Supervisor’s office, the County of Santa Barbara Community Services Department, the Santa Maria Library District, and the Orcutt Union School District have worked together to find a way to reopen a branch of the public library system for this underserved community as expeditiously as possible.

California Department of Education

WAIVER SUBMISSION - General

CD Code: 3768296
Waiver Number: 7-3-2014

Active Year: 2014
Date In: 3/10/2014 2:59:37 PM
Local Education Agency: Poway Unified School District
Address: 15250 Avenue of Science
San Diego, CA 92128
Start: 1/22/2014

End: 1/22/2016
Waiver Renewal: N
Previous Waiver Number: 
    Previous SBE Approval Date: 

Waiver Topic: Sale or Lease of Surplus Property 
Ed Code Title: Sale of Surplus Property 

Ed Code Section: 17455, 17466, 17472, 17473, 17474, and 17475 
Ed Code Authority: 33050
Ed Code or CCR to Waive: 17455. The governing board of any school district may sell any real property belonging to the school district or may lease for a term not exceeding 99 years, any real property, together with any personal property located thereon, belonging to the school district which is not or will not be needed by the district for school classroom buildings at the time of delivery of title or possession. The sale or lease may be made without first taking a vote of the electors of the district[, and shall be made in the manner provided by this article].

17466. Before ordering the sale or lease of any property the governing board, in a regular open meeting, by a two-thirds votes of all its members, shall adopt a resolution, declaring its intention to sell or lease the property, as the case may be. The resolution shall describe the property proposed to be sold or leased in such manner as to identify it [and shall specify the minimum price or rental and the terms upon which it will be sold or leased] and the commission, or rate thereof, if any, which the board will pay to a licensed real estate broker[ out of the minimum price or rental.  The resolution shall fix a time not less than three weeks thereafter for a public meeting of the governing board to be held at its regular place of meeting, at which sealed proposals to purchase or lease will be received and considered].

17472.  [At the time and place fixed in the resolution for the meeting of the governing body, all sealed] Proposals which have been received shall, in public session, be opened, examined, and declared by the board.[  Of the proposals submitted which conform to all terms and conditions specified in the resolution of intention to sell or to lease and which are made by responsible bidders, the proposal which is the highest, after deducting therefrom the commission, if any, to be paid a licensed real estate broker in connection therewith, shall be finally accepted, unless a higher oral bid is accepted or the board rejects all bids.]

[17473.  Before accepting any written proposal, the board shall call for oral bids.  If, upon the call for oral bidding, any responsible person offers to purchase the property or to lease the property, as the case may be, upon the terms and conditions specified in the resolution, for a price or rental exceeding by at least 5 percent, the highest written proposal, after deducting the commission, if any, to be paid a licensed real estate broker in connection therewith, then the oral bid which is the highest after deducting any commission to be paid a licensed real estate broker, in connection therewith, which is made by a responsible person, shall be finally accepted.  Final acceptance shall not be made, however, until the oral bid is reduced to writing and signed by the offeror.] 

[17474.  In the event of a sale on a higher oral bid to a purchaser procured by a licensed real estate broker, other than the broker who submitted the highest written proposal, and who is qualified as provided in Section 17468 of this code, the board shall allow a commission on the full amount for which the sale is confirmed.  One-half of the commission on the amount of the highest written proposal shall be paid to the broker who submitted it, and the balance of the commission on the purchase price to the broker who procured the purchaser to whom the sale was confirmed.]

17475. The final acceptance by the governing body may be made [either at the same session] or at any [adjourned session of the same]  meeting held within the 10 days next following.

Outcome Rationale: The District requests the specified Education Code sections be waived in order to allow the District to maximize the return on the potential sale or lease of its surplus sites in a manner that best serves the District’s schools and community. The District would like to offer one or more of its surplus properties for sale or lease through Requests for Proposals followed by further negotiations in order to solicit proposals from the greatest number of potential buyers possible as well as obtain the most financially advantageous agreement possible.  The language of Education Code Section 17455 et seq. which typically requires award of the property to the highest bidder based on a formal competitive bidding process is inconsistent with the waivers the District is seeking.

The District will work closely with its legal counsel and real property consultants to ensure that the process by which the property is sold or leased is fair, open, and competitive. The process the District will use will be designed to get the best result for the District, the schools, and the community.

Student Population: 35498
City Type: Suburban
Public Hearing Date: 1/21/2014
Public Hearing Advertised: Published in San Diego Daily Transcript on 01/16/2014 and posted in accordance with Brown Act (See Copies Attached to Submission)
Local Board Approval Date: 1/21/2014
Community Council Reviewed By: Real Property Advisory Committee
Community Council Reviewed Date: 12/2/2013
Community Council Objection: N
Community Council Objection Explanation: 

Audit Penalty YN: N
Categorical Program Monitoring: N
Submitted by: Mr. Ty Dorward
Position: District Legal Counsel
E-mail: tyree.dorward@bbklaw.com
Telephone: 619-525-1338
Fax: 

Bargaining Unit Date: 12/02/2013

Name: Poway Federation of Teachers

Representative: Candy Smiley

Title: President

Position: Support

Comments: 

Bargaining Unit Date: 12/02/2013

Name: Poway School Employees Association

Representative: Lynnette Turner

Title: President

Position: Support

Comments: 

Bargaining Unit Date: 12/06/2013

Name: SEIU - Local 221 Poway Chapter

Representative: Charles Lord

Title: President

Position: Support

Comments: 

EXHIBIT “A”

The Poway Unified School District (“District”) desires to waive the following sections and portions of the Education Code lined out below:
17455. The governing board of any school district may sell any real property belonging to the school district or may lease for a term not exceeding 99 years, any real property, together with any personal property located thereon, belonging to the school district which is not or will not be needed by the district for school classroom buildings at the time of delivery of title or possession. The sale or lease may be made without first taking a vote of the electors of the district, and shall be made in the manner provided by this article.
Rationale: The District requests the specified Education Code sections be waived in order to allow the District to maximize the return on the potential sale or lease of its surplus sites in a manner that best serves the District’s schools and community. The District would like to offer one or more of its surplus properties for sale or lease through Requests for Proposals followed by further negotiations in order to solicit proposals from the greatest number of potential buyers possible as well as obtain the most financially advantageous agreement possible. The language of Education Code Section 17455 stating that the sale or lease of real property is to be made in the manner provided by this article is inconsistent with the waivers the District is seeking.
The District will work closely with consultants to ensure that the process by which the property is sold or leased is fair, open, and competitive. The process the District will use will be designed to get the best result for the District, the schools, and the community.

17466. Before ordering the sale or lease of any property the governing board, in a regular open meeting, by a two-thirds votes of all its members, shall adopt a resolution, declaring its intention to sell or lease the property, as the case may be. The resolution shall describe the property proposed to be sold or leased in such manner as to identify it and shall specify the minimum price or rental and the terms upon which it will be sold or leased and the commission, or rate thereof, if any, which the board will pay to a licensed real estate broker out of the minimum price or rental. The resolution shall fix a time not less than three weeks thereafter for a public meeting of the governing board to be held at its regular place of meeting, at which sealed proposals to purchase or lease will be received and considered.

Rationale: The language to be waived provides for a minimum price or rental and requires sealed proposals to purchase or lease the property. This requirement restricts the District’s flexibility in negotiating price, payments, and terms that may yield greater economic benefit to the District.

17472. At the time and place fixed in the resolution for the meeting of the governing body, all sealed proposals which have been received shall, in public session, be opened, examined, and declared by the board. Of the proposals submitted which conform to all terms and conditions specified in the resolution of intention to sell or to lease and which are made by responsible bidders, the proposal which is the highest, after deducting therefrom the commission, if any, to be paid a licensed real estate broker in connection therewith, shall be finally accepted, unless a higher oral bid is accepted or the board rejects all bids.
Rationale: By striking the requirement that sealed proposals be received, and that the highest bidder be awarded the contract, the District will be able to sell or lease the property to the party that presents the most favorable proposal to the District. The Board would, therefore, be able to sell or lease to the party submitting the proposal that best meets the District’s needs. By removing the requirement that an oral bid be accepted, the District would be able to determine what constitutes the most desirable and advantageous proposal to the District.

17473. Before accepting any written proposal, the board shall call for oral bids. If, upon the call for oral bidding, any responsible person offers to purchase the property or to lease the property, as the case may be, upon the terms and conditions specified in the resolution, for a price or rental exceeding by at least 5 percent, the highest written proposal, after deducting the commission, if any, to be paid a licensed real estate broker in connection therewith, then the oral bid which is the highest after deducting any commission to be paid a licensed real estate broker, in connection therewith, which is made by a responsible person, shall be finally accepted. Final acceptance shall not be made, however, until the oral bid is reduced to writing and signed by the offeror.

Rationale: The entire section is to be waived because the District, in negotiating an agreement to sell or lease the property, will not be accepting oral bids in addition to sealed bids.
17474. In the event of a sale on a higher oral bid to a purchaser procured by a licensed real estate broker, other than the broker who submitted the highest written proposal, and who is qualified as provided in Section 17468 of this code, the board shall allow a commission on the full amount for which the sale is confirmed.  One half of the commission on
 the amount of the highest written proposal shall be paid to the broker who submitted it, and the balance of the commission on the purchase price to the broker who procured the purchaser to whom the sale was confirmed.

Rationale: The entire section is to be waived because the District, in negotiating an agreement to sell or lease the property, will not be accepting oral bids.

17475. The final acceptance by the governing body may be made either at the same session or at any adjourned session of the same meeting held within the 10 days next following.

Rationale: Rather than specifying a certain number of days or a timeframe, the proposed language provides flexibility while ensuring a public process whereby the reasons for the determination of the most desirable proposal is shared openly. Prior to the decision to sell or lease a site, the District received input on the properties from a District Real Property Advisory Committee whose purpose was to advise the Board in the development of District-wide policies and procedures governing the use or disposition of school buildings, space, or property which is not used for school purposes. (See, Ed. Code, § 17388.) The District recently consulted with this committee and a majority of its members expressed support for the District’s waiver request.  

Revised:  4/9/2014 10:08 AM
Revised:  4/9/2014 10:08 AM
Revised:  4/9/2014 10:08 AM

