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CALIFORNIA STATE BOARD OF EDUCATION
SEPTEMBER 2014 AGENDA
 FORMCHECKBOX 
 General Waiver

	SUBJECT

Request by three local educational agencies to waive portions of California Code of Regulations, Title 5, Section 11963.6(c), relating to the submission and action on determination of funding requests regarding nonclassroom-based instruction.

Waiver Numbers:  Alameda County Office of Education 10-6-2014

Porterville Unified School District 34-5-2014

Yuba City Unified School District 33-5-2014

	 FORMCHECKBOX 
 Action
 FORMCHECKBOX 
 Consent




	SUMMARY OF THE ISSUES


Three local educational agencies (LEAs) are requesting, on behalf of the charter schools identified in Attachment 1, that the California State Board of Education (SBE) waive portions of California Code of Regulations, Title 5 (5 CCR), Section 11963.6(c) in order to allow the charter schools to request a non-prospective funding determination for their respective funding periods. 

The three charter schools each submitted a determination of funding request after the required February 1 deadline, thereby making the request retroactive, not prospective. 
Authority for Waiver: Education Code (EC) Section 33050

	RECOMMENDATION


 FORMCHECKBOX 
  Approval   FORMCHECKBOX 
  Approval with conditions   FORMCHECKBOX 
  Denial
The California Department of Education (CDE) recommends that the SBE approve requests by Alameda County Office of Education, Porterville Unified School District, and Yuba City Unified School District to waive specific portions of 5 CCR, Section 11963.6(c), in order to allow the specified charter schools to submit determination of funding requests for the specified fiscal years. Approval of these waiver requests will also allow the SBE to consider the requests, which are not prospective. Without the waivers, the SBE may not consider the determination of funding request and the charter school’s nonclassroom-based average daily attendance (ADA) may not be funded for the affected fiscal years.

	SUMMARY OF KEY ISSUES


California EC sections 47612.5 and 47634.2 established the eligibility requirements for apportionment funding for charter schools that offer nonclassroom-based instruction. The statutes specify that a charter school may receive apportionment funding for nonclassroom-based instruction only if a determination of funding is made by the SBE. The CDE reviews a charter school’s determination of funding request and presents it for consideration to the Advisory Commission on Charter Schools, pursuant to relevant 
5 CCR.

Pursuant to 5 CCR, Section 11963.6(c), any determination of funding request approved by the SBE for an existing nonclassroom-based charter school must be prospective (not for the current year) and in increments of a minimum of two years and a maximum of five years in length.  In addition, the funding determination request must be submitted by February 1 of the fiscal year prior to the year the funding determination will be effective.

Each of the three charter schools submitted a determination of funding request after the required February 1 deadline, thereby making the request retroactive, not prospective.
Demographic Information: 
Alameda County Office of Education is requesting a waiver for the FAME Public Charter School which serves a student population of 1,332 and is located in Alameda County.
Porterville Unified School District is requesting a waiver for the Butterfield Charter High School which serves a student population of 351 and is located in Tulare County.
Yuba City Unified School District is requesting a waiver for the Yuba City Charter School which serves a student population of 170 and is located in Sutter County.

Because this is a general waiver, if the SBE decides to deny the waiver, it must cite one of the seven reasons in EC 33051(a), available at

http://leginfo.legislature.ca.gov/faces/codes_displaySection.xhtml?lawCode=EDC&sectionNum=33051.
	SUMMARY OF PREVIOUS STATE BOARD OF EDUCATION DISCUSSION AND ACTION


The SBE has not previously heard a similar waiver request.

	FISCAL ANALYSIS (AS APPROPRIATE)


Approval of the waiver request will allow the SBE to consider the charter school’s determination of funding request. Subsequent approval of the determination of funding request by the SBE will allow the charter school’s nonclassroom-based ADA to be
funded at the funding determination rate approved by the SBE for the fiscal years requested. 

	ATTACHMENT(S)


Attachment 1:
Local Educational Agencies Requesting Waiver of Nonclassroom–Based (NCB) Funding Determination Request Deadline (1 Page)
Attachment 2:
Alameda County Office of Education General Waiver Request 


10-6–2014 (2 Pages) (Original waiver request is signed and on file in the Waiver Office.)
Attachment 3:
Porterville Unified School District General Waiver Request 34-5-2014 

(3 Pages) (Original waiver request is signed and on file in the Waiver Office.)
Attachment 4:
Yuba City Unified School District General Waiver Request 33-5-2014 

(2 Pages) (Original waiver request is signed and on file in the Waiver Office.)

Local Educational Agencies Requesting Waiver of Nonclassroom-Based (NCB)

Funding Determination Request Deadline
	Waiver Number
	Local Educational Agency (Charter Authorizer)
	Existing Charter School (CDS Code)
	NCB Funding Determination Period of Request

	Public Hearing and Local Board Approval Date

	Public Hearing  Advertisement
	SSC/Advisory Committee Position

	10-6-2014
	Alameda County Office of Education


	FAME Public Charter

(01-10017-0109835)
	Requested:

July 1, 2014 to

June 30, 2015

Recommended:
July 1, 2014 to

June 30, 2015
	Public Hearing

5/13/2014

Local Board

June 10, 2014
	Posted on ACOE website and at FAME Public Charter School main office
	FAME Public Charter School Board of Directors
5/7/2014

No objections

	34-5-2014
	Porterville Unified School District


	Butterfield Charter High   (54-75523-0114348)
	Requested:

July 1, 2013 to

June 30, 2015

Recommended:
July 1, 2013 to

June 29, 2015
	Public Hearing and Local Board

May 29, 2014
	Posted at district location and on website
	Joint District Advisory Council

5/28/2014

No objections

	33-5-2014
	Yuba City Unified School District


	Yuba City Charter

(51-71464-5130125)
	Requested:

July 1, 2012 to

June 30, 2015

Recommended:
July 1, 2012 to
June 30, 2013
and

July 1, 2014 to

June 30, 2015
	Public Hearing and Local Board

May 27, 2014
	72 hour public posting of the YCUSD School Board meeting using standard distribution
	Corporate Board of the Yuba City Charter School

5/27/2014

No objections


        Created by the California Department of Education
        July 30, 2014
California Department of Education

WAIVER SUBMISSION - General
CD Code: 0110017
Waiver Number: 10-6-2014

Active Year: 2014
Date In: 6/11/2014 11:24:24 AM
Local Education Agency: Alameda County Office of Education
Address: 313 West Winton Ave.
Hayward, CA 94544
Start: 7/1/2014

End: 6/30/2015
Waiver Renewal: N
Previous Waiver Number: 
    Previous SBE Approval Date: 
Waiver Topic: Charter School Program
Ed Code Title: Nonclassroom-Based Funding 

Ed Code Section: 5 CCR Section 11963.6(c) and 47634.2
Ed Code Authority: 33050
Ed Code or CCR to Waive: Education Code 47634.2 and 5 CCR Section 11963.6(c): Any determination of funding request approved by the State Board of Education for an existing nonclassroom-based charter school from the 2006-07 fiscal year forward shall be prospective (not for the current year), in increments of a minimum of two years and a maximum of five years in length. [Beginning with the 2007-08 fiscal year, nonclassroom-based charter schools that had a funding determination in the prior year must submit a funding determination request by February 1 of the fiscal year prior to the year the funding determination will be effective, when a new request is required under these regulations.]
Outcome Rationale: This waiver will permit FAME Public Charter School (“FAME”) to submit a late request for a funding determination to the CDE and be eligible for 100% funding for the next five school years to support the school’s educational program and operations. The funding determination request was due to the CDE by February 1, 2014. FAME’s prior funding determination was approved at the March 13-14, 2013 State Board of Education meeting for 100% funding for 2 years. FAME erred in not submitting a timely request for a funding determination this year because it believed that its 2013 SBE-approved funding determination was a prospective 2-year determination that would expire in 2015, when actually it was a 1-year prior and a 1-year prospective determination for the years 2012-13 and 2013-14.

Student Population: 1332
City Type: Urban
Public Hearing Date: 5/13/2014
Public Hearing Advertised: Posted on ACOE website and at FAME Public Charter School main office
Local Board Approval Date: 6/10/2014
Community Council Reviewed By: FAME Public Charter School Board of Directors
Community Council Reviewed Date: 5/7/2014
Community Council Objection: N
Community Council Objection Explanation: 
Audit Penalty YN: N
Categorical Program Monitoring: N
Submitted by: Ms. Gail Greely
Position: Director, Charter Schools Office, ACOE
E-mail: ggreely@acoe.org 
Telephone: 510-670-4234
Fax: 510-670-3234
California Department of Education

WAIVER SUBMISSION - General
CD Code: 5475523
Waiver Number: 34-5-2014

Active Year: 2014
Date In: 5/30/2014 10:17:40 AM
Local Education Agency: Porterville Unified School District 
Address: 600 West Grand Ave.
Porterville, CA 93257
Start: 7/1/2013

End: 6/30/2015
Waiver Renewal: N
Previous Waiver Number: 
    Previous SBE Approval Date: 
Waiver Topic: Charter School Program
Ed Code Title: Nonclassroom-Based Funding 

Ed Code Section: Title 5 California Code of Regulations (CCR) 11963.6 (c)
Ed Code Authority: 33050 
Ed Code or CCR to Waive: § 11963.6. Submission and Action on Determination of Funding Requests Regarding Nonclassroom-Based Fund...

5 CA ADC § 11963.6BARCLAYS OFFICIAL CALIFORNIA CODE OF REGULATIONS

Title 5. Education

Division 1. California Department of Education

Chapter 11. Special Programs

Subchapter 19. Charter Schools

Article 1.5. Classroom- and Nonclassroom-Based Instruction in Charter Schools

5 CCR § 11963.6

§ 11963.6. Submission and Action on Determination of Funding Requests Regarding Nonclassroom-Based Instruction.

[(a) An approved determination of funding for a new charter school in its first year of operation shall be submitted by December 1 and shall be for two fiscal years. Within 90 days after the end of its first fiscal year of operation, a charter school shall submit unaudited actual expense reports and a funding determination form based on the school's actual second-year budget. If the Advisory Commission on Charter Schools determines that the actual expenditures of the charter school or the second year funding determination form do not support the funding determination for the second year, the Advisory Commission on Charter Schools shall recommend that the State Board of Education revise the funding determination.]

[(b) For the 2005-06 fiscal year only, a determination of funding request approved by the State Board of Education for any nonclassroom-based charter school that is not in its first year of operation shall be for the 2005-06 fiscal year and additionally a minimum of one year but a maximum of four years prospectively (for a total funding determination of not more than five years).]

(c) Any determination of funding request approved by the State Board of Education for an existing nonclassroom-based charter school from the 2006-07 fiscal year forward shall be prospective (not for the current year), in increments of a minimum of two years and a maximum of five years in length. Beginning with the 2007-08 fiscal year, nonclassroom-based charter schools that had a funding determination in the prior year must submit a funding determination request by February 1 of the fiscal year prior to the year the funding determination will be effective, when a new request is required under these regulations.

[(d) A determination of funding shall be subject to review each time a material change is made in the school's charter with respect to nonclassroom-based instruction, and may be subject to review each time the school's charter is renewed, and/or in accordance with any conditions the State Board of Education may impose at the time of the determination of funding request approval. A material change in the school's charter with respect to nonclassroom-based instruction is any significant change that affects the level of resources devoted to nonclassroom-based instruction, the courses to be offered through nonclassroom-based instruction, and/or the delivery of educational services to pupils receiving nonclassroom-based instruction. The charter school shall notify the California Department of Education no later than thirty (30) days after the material change is made.]

[(e) A charter school may submit a request for funding determination up to one year prior to the fiscal year in which the request will initially be effective. The State Board may grant the request for up to five years following the effective date of the request.]
[(f) Not more than 120 days following the receipt of a complete determination of funding request, the California Department of Education shall present the request and the recommendation of the Advisory Commission on Charter Schools to the State Board of Education in accordance with subdivision (a) of section 11963.4.]

[(g) If, during the effective period of a determination of funding, a charter school wishes to seek a higher or lower determination of funding, it shall do so by the filing of a new determination of funding request. During the effective period of a charter school's determination of funding, no more than one additional determination of funding request (which would replace the determination of funding then in effect) may be submitted by the charter school in the same fiscal year.]

Note: Authority cited: Sections 33031 and 47634.2, Education Code. Reference: Sections 47604.3, 47612.5, 47634.2 and 51745.6, Education Code.

Outcome Rationale: A late filing occurred as result of an unintentional oversight by the retired part-time charter administrator.   The California Department of Education Charter Schools Division informed us that a waiver is necessary to allow Butterfield High School to resubmit a funding determination for the 2013-2014 and 2014-2015 fiscal years.  Butterfield Charter High School has been in operation since 2007 and has recently received a six year WASC accreditation while serving a population in excess of 350 students with a waiting list.  

Student Population: 351
City Type: Rural
Public Hearing Date: 5/29/2014
Public Hearing Advertised: Posted at District Location and on website
Local Board Approval Date: 5/29/2014
Community Council Reviewed By: Joint District Advisory Council
Community Council Reviewed Date: 5/28/2014
Community Council Objection: N
Community Council Objection Explanation: 
Audit Penalty YN: N
Categorical Program Monitoring: N
Submitted by: Dr. Ken Gibbs
Position: Assistant Superintendent Business 
E-mail: kgibbs@portervilleschools.org 
Telephone: 559-793-2450
Fax: 
California Department of Education

WAIVER SUBMISSION - General

CD Code: 5171464
Waiver Number: 33-5-2014

Active Year: 2014
Date In: 5/29/2014 12:12:02 PM
Local Education Agency: Yuba City Unified School District 
Address: 750 Palora Ave.
Yuba City, CA 95991
Start: 7/1/2012

End: 6/30/2015
Waiver Renewal: N
Previous Waiver Number: 
    Previous SBE Approval Date: 
Waiver Topic: Charter School Program
Ed Code Title: Nonclassroom-based Funding 

Ed Code Section: 11963.6
Ed Code Authority: 33050
Ed Code or CCR to Waive: 11963.6(c) Any determination of funding request approved by the State Board of Education for an existing nonclassroom-based charter school from the 2006-07 fiscal year forward shall be in increments of a minimum of two years and maximum of five years in length
Outcome Rationale: As described in item 8 on the April 9, 2014 agenda for the Advisory Commission for Charter Schools (http://www.cde.ca.gov/be/cc/cs/accsnotice040914.asp), Yuba City Charter School did not learn until after the close of the 2012-13 fiscal year that its non-classroom based ADA had exceeded 20% for the first time, making YCCS subject to annual funding determinations.  CDE staff recommended, and ACCS approved, that YCCS should receive a 100% funding determination for three years (2012-13 through 2014-15) including the retroactive year, but that a waiver was required as current regulations do not allow for retroactive determinations.  By waiving the portion of CCR 11963.6()c) quoted above, this one-time waiver will allow YCCS to receive full funding for the three years in question - without such waiver, the school's funding level would be 0% for all non-classroom-based students, drastically impacting the ability of YCCS to operate.  No renewal or additional waivers will be required for this item.

Student Population: 170
City Type: Small
Public Hearing Date: 5/27/2014
Public Hearing Advertised: 72 hour public posting of the YCUSD School Board meeting using standard distribution
Local Board Approval Date: 5/27/2014
Community Council Reviewed By: Corporate Board of the Yuba City Charter School
Community Council Reviewed Date: 5/27/2014
Community Council Objection: N
Community Council Objection Explanation: 
Audit Penalty YN: Y
Categorical Program Monitoring: N
Submitted by: Mr. Richard Odegaard
Position: Interim, Assistant Superintendent, Business Svcs
E-mail: rodegaard@ycusd.k12.ca.us 
Telephone: 530-822-7620
Fax: 530-671-2454
8/22/2014 3:02 PM
8/22/2014 3:02 PM

