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	SUBJECT

Pupil Instruction: Courses Without Educational Content: Adopt Proposed California Code of Regulations, Title 5, Section 1700.


	
	Action

	
	
	Information

	
	
	Public Hearing


SUMMARY OF THE ISSUE(S)

In 2015, the Legislature passed Assembly Bill (AB) 1012 (Chapter 703, Statutes of 2015), which prohibits school districts that maintain any of grades 9 to 12, inclusive, from assigning any pupil, enrolled in a school in the district to any course period without educational content or to a course that the pupil previously completed and received a grade determined by the school district to be sufficient to satisfy the requirements and prerequisites for admission to the California public institutions of postsecondary education and the minimum requirements for receiving a diploma of graduation from a high school for more than one week in any semester unless specified conditions have occurred. 

Effective beginning the 2016–17 school year, AB 1012 requires that a principal or assistant principal state in a written document to be maintained at the applicable school that, for the relevant school year, no pupils are assigned to courses without educational content or previously completed courses unless the school has met the specified conditions. 

AB 1012, also requires the State Superintendent of Public Instruction to develop regulations for adoption by the State Board of Education (SBE) regarding the procedures governing placement of pupils in the aforementioned courses, including the form of the written statement.   
The proposed emergency regulations and request for commencement of the 45-day comment period were approved by the SBE at the March 2016 meeting. The rulemaking process for the proposed regulations commenced on March 25, 2016. At the conclusion of the 45-day public comment period, a public hearing was held on May 9, 2016. There were two attendees at the public hearing and one written comment was received. The CDE’s Final Statement of Reasons is attached.  No further amendments are proposed.   

RECOMMENDATION

The California Department of Education (CDE) recommends the SBE take the following actions:

· Approve the Final Statement of Reasons
· Adopt the proposed regulations 

· Direct the CDE to submit the rulemaking file to the Office of Administrative Law (OAL) for approval

· Authorize the CDE to take any necessary ministerial action to respond to any direction or concern expressed by the OAL during its review of the rulemaking file

BRIEF HISTORY OF KEY ISSUES

AB 1012 was sponsored by the American Civil Liberties Union and Public Counsel, who represented plaintiffs in litigation regarding pupil placement in courses without educational content and previously completed courses against the State. Passage of this bill was part of the settlement of that lawsuit. 

· The successful implementation of AB 1012 will require documentation. There must be records sufficient to demonstrate that a pupil’s placement in a course without educational content or a previously completed course meets the legal requirements as specified in Education Code Sections 51228.1 and 51228.2. Additionally, there is to be a document held at each school which serves pupils in grades 9 through 12, which certifies that pupils are not placed in any course without educational content or a previously completed course without meeting the legal requirements. The procedures governing the form of the written statement are contained in these regulations. 

SUMMARY OF PREVIOUS STATE BOARD OF EDUCATION DISCUSSION AND ACTION

None. These regulations contain new content as a result of the passage of AB 1012. 

FISCAL ANALYSIS (AS APPROPRIATE)

An Economic and Fiscal Impact Statement is provided as Attachment 3.

ATTACHMENT(S)
Attachment 1: 
Final Statement of Reasons (2 pages)

Attachment 2: 
Proposed Regulations (2 pages)
Attachment 3: 
Economic and Fiscal Impact Statement (STD. 399) (5 pages)

FINAL STATEMENT OF REASONS

Pupil Instruction: Courses Without Educational Content

UPDATE OF INITIAL STATEMENT OF REASONS

The original proposed text was made available for public comment for at least 45 days from March 25, 2016, through May 9, 2016. No written comments were received during the 45-day comment period.

A public hearing was held at 9:30 a.m. on May 9, 2016, at the California Department of Education. Two individuals attended the public hearing and one written comment was submitted.
SUMMARY AND RESPONSE TO COMMENTS RECEIVED DURING THE INITIAL NOTICE PERIOD OF MARCH 25, 2016 THROUGH MAY 9, 2016.

Laura Preston, Legislative Advocate, Association of California School Administrators

COMMENT #1:  “Clarification of what is considered being sent home before the end of the school day or “early release”. While the bill was intended to protect students from being involuntarily dismissed due to a lack of placement, there appears unintended consequences are occurring. There are a number of students who have completed all of their required coursework and have a shorter school day than other students. If the school day is for example 6 periods and the student only needs to complete classes through 5th period, is that considered early release? If yes, many seniors are going to fall under the provisions of this bill even if they have completed all of their a-g coursework or who may want to enroll in a community college class later in the day or work. What if the student leaves after 5th period and classes at community college aren’t until nighttime? That could be considered leaving before the end of the school day or early release since the next class the student takes may be several hours later.”

REJECT:  The statute does not distinguish between those students who have satisfied all graduation requirements and those who have not. As such the edit sought by the commenter would require a legislative fix. The bill as drafted rejected the exception being sought. Parental consent, a school official determination of benefit, and a school writing that the school meets the conditions of the law for an early release are required. 

COMMENT #2:  “If a student has taken and passed all available coursework at a high school and attends a community college to proceed in his/her education, does this course count as an attended high school class for the purposes of AB 1012? For example, a student has completed Calculus and would like to continue their math studies at a community college. It is likely that the student would not receive high school credit for this class and is not considered dual enrollment as outlined as an exemption in the act.”

REJECT:  The statute does not speak to the situation presented.  The statute does not seek to change the status quo regarding whether an LEA would give consent for taking a course at a community college. The bill as drafted rejected the exception being sought. Thus, the statute does not need clarification. If a student is released from school during the normal school day, then parental consent, a school official determination of benefit, and a school writing that the school meets the conditions are required.

COMMENT #3: “Clarification that an IEP supersedes state law.”

REJECT:  It is unclear what the commenter means by this comment.  If a student is released from school or is repeating a course as a condition of his or her IEP, this would arguably satisfy the conditions of the law.  An IEP is a writing, signed by the parent, which includes a determination that services and instruction provided are necessary for the student to receive a Free Appropriate Public Education. The clarification the commenter asks for is not necessary.

COMMENT #4: “Clarification that AB 1012 applies only when more than one student is assigned to a credentialed employee at the same time.”

REJECT:  The comment seeks a regulation which would redefine the statute, and as such would require a legislative fix. The definition in the statute speaks for itself, and cannot be changed through the regulation process.

ALTERNATIVES DETERMINATION 
The SBE has determined that no alternative would be more effective in carrying out the purpose for which the regulation is proposed or would be as effective and less burdensome to affected private persons than the proposed regulation or would be more cost effective to affected private persons and equally effective in implementing the statutory policy or other provisions of law.

LOCAL MANDATE DETERMINATION 
The proposed regulations do not impose any mandate on local agencies or school districts.

06-13-16 [California Department of Education]
· The State Board of Education has illustrated changes to the original text in the following manner: text originally proposed to be added is underlined. 

 Title 5. EDUCATION
Division 1. California Department of Education
Chapter 2. Pupils
Subchapter 8. Pupil Instruction

Article 1. Educational Content
§ 1700. District Recordkeeping for AB 1012 Requirements Regarding Courses Without Educational Content and Previously Completed Courses.


(a) Commencing with the 2016-17 school year, school districts shall ensure that a school enrolling pupils in any of grades 9 to 12, inclusive, that assigns one or more pupils for more than one week in any semester in a “course period without educational content” as defined in Education Code section 51228.1 shall maintain the following:


(1) Records sufficient to demonstrate that the pupil or, if the pupil has not reached the age of majority, the pupil’s parent, guardian, or educational rights holder, has consented in writing to the course assignment for that semester;


(2) Records sufficient to demonstrate that a school official has determined that the pupil will benefit from being assigned to the course period; and


(3) A written document maintained at the school in which the principal or assistant principal of the school states that, for the relevant school year, the school has met the conditions in subdivisions (a)(1) and (2) above, and that no pupils are being assigned to a “course period without educational content” because there are not sufficient curricular course offerings for the pupil to take during the relevant period of the designated school day.


(b) Commencing with the 2016-17 school year, school districts shall ensure that a school enrolling pupils in any of grades 9 to 12, inclusive, that assigns one or more pupils to a course that the pupil previously completed and for which he or she received a grade determined by the district to be sufficient to satisfy the district’s minimum requirements for high school graduation and to satisfy the requirements for admission to the California public institutions of postsecondary education, shall maintain the following:


(1) Records sufficient to demonstrate that the course has been designed to be taken more than once because pupils are exposed to a new curriculum year to year and are therefore expected to derive educational value from taking the course again; or


(2) All of the following:


(A) Records sufficient to demonstrate that the pupil or, if the pupil has not reached the age of majority, the pupil’s parent, guardian, or educational rights holder, has consented in writing to the course for the purpose of improving a lower grade;


(B) Records sufficient to demonstrate that a school official has determined that the pupil will benefit from being assigned to the course period; and


(C) A written document maintained at the school in which the principal or assistant principal of the school states that, for the relevant school year, the school has met the conditions in subdivisions (b)(2)(A) and (B) for each and every pupil then being assigned to a course that the pupil has previously completed and for which he or she received a grade determined by the district to be sufficient to satisfy the district’s minimum requirements for high school graduation and to satisfy the requirements for admission to the California public institutions of postsecondary education, and that no pupils are being assigned to such a course because there are not sufficient curricular course offerings for the pupil to take during the relevant period of the designated school day.


(c) This section shall not apply with regard to pupils enrolled in an alternative school, a community day school, a continuation high school, or an opportunity school.  
NOTE: Authority cited: Sections 51228.1 and 51228.2, Education Code. Reference: Sections 51228.1 and 51228.2, Education Code.
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