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	CALIFORNIA STATE BOARD OF EDUCATION
MARCH 2016 AGENDA

	SUBJECT

Pupil Instruction: Courses Without Educational Content – Approve Commencement of the Rulemaking Process for Amendments to the California Code of Regulations, Title 5, Section 1700.
	
	Action

	
	
	Information

	
	
	Public Hearing


SUMMARY OF THE ISSUE(S)

In 2015, the Legislature passed Assembly Bill (AB) 1012 (Chapter 703, Statutes of 2015), which prohibits school districts that maintain any of grades 9 to 12, inclusive, from assigning any pupil, enrolled in a school in the district to any course period without educational content or to a course that the pupil previously completed and received a grade determined by the school district to be sufficient to satisfy the requirements and prerequisites for admission to the California public institutions of postsecondary education and the minimum requirements for receiving a diploma of graduation from a high school for more than one week in any semester unless specified conditions have occurred. 

Effective beginning the 2016–17 school year, AB 1012 requires that a principal or assistant principal state in a written document to be maintained at the applicable school that, for the relevant school year, no pupils are assigned to courses without educational content or previously completed courses unless the school has met the specified conditions. 

AB 1012, also requires the State Superintendent of Public Instruction to develop regulations for adoption by the State Board of Education (SBE) regarding the procedures governing placement of pupils in the aforementioned courses, including the form of the written statement.    

RECOMMENDATION

The California Department of Education (CDE) recommends the SBE take the following actions:

· Approve the Notice of Proposed Rulemaking (Notice)
· Approve the Initial Statement of Reasons (ISOR)
· Approve the proposed regulations

· Direct the CDE to commence the rulemaking process 

· Authorize the CDE to take any necessary action to respond to any direction or concern expressed by the Office of Administrative Law during its review of the Notice, ISOR and proposed regulations

BRIEF HISTORY OF KEY ISSUES

AB 1012 was sponsored by the American Civil Liberties Union and Public Counsel, who represented plaintiffs in litigation regarding pupil placement in courses without educational content and previously completed courses against the State. Passage of this bill was part of the settlement of that lawsuit. 

· The successful implementation of AB 1012 will require documentation. There must be records sufficient to demonstrate that a pupil’s placement in a course without educational content or a previously completed course meets the legal requirements as specified in Education Code Sections 51228.1 and 51228.2. Additionally, there is to be a document held at each school which serves pupils in grades 9 through 12, which certifies that pupils are not placed in any course without educational content or a previously completed course without meeting the legal requirements. The procedures governing the form of the written statement are contained in these regulations. 

SUMMARY OF PREVIOUS STATE BOARD OF EDUCATION DISCUSSION AND ACTION

None. These regulations contain brand new content as a result of the passage of AB 1012. 

FISCAL ANALYSIS (AS APPROPRIATE)

An Economic and Fiscal Impact Statement will be provided as Attachment 4.

ATTACHMENT(S)
Attachment 1: 
Notice of Proposed Rulemaking (5 pages)

Attachment 2: 
Initial Statement of Reasons (5 pages)

Attachment 3: 
Proposed Regulations (2 pages)
Attachment 4: 
Economic and Fiscal Impact Statement (STD. 399) (5 pages)
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NOTICE OF PROPOSED RULEMAKING

AMENDMENT TO CALIFORNIA CODE OF REGULATIONS, TITLE 5, REGARDING PUPIL INSTRUCTION: COURSES WITHOUT EDUCATIONAL CONTENT

[Notice published March 25, 2016]

NOTICE IS HEREBY GIVEN that the State Board of Education (SBE) proposes to adopt the regulations described below after considering all comments, objections, or recommendations regarding the proposed action.

PUBLIC HEARING
California Department of Education (CDE) staff, on behalf of the SBE, will hold a public hearing at 9:30 a.m. on May 9, 2016, at 1430 N Street, Room 1801, Sacramento, California. The room is wheelchair accessible. At the hearing, any person may present statements or arguments, orally or in writing, relevant to the proposed action described in the Informative Digest. The SBE requests, but does not require, that persons who make oral comments at the public hearing also submit a written summary of their statements. No oral statements will be accepted subsequent to this public hearing.

WRITTEN COMMENT PERIOD
Any interested person, or his or her authorized representative, may submit written comments relevant to the proposed regulatory action to:

Debra Thacker, Regulations Coordinator

Administrative Support and Regulations Adoption Unit

California Department of Education

1430 N Street, Room 5319

Sacramento, CA 95814

Comments may also be submitted by facsimile (FAX) at 916-319-0155 or by e-mail to regcomments@cde.ca.gov.  

Comments must be received by the Regulations Coordinator prior to 5:00 p.m. on 

May 9, 2016. All written comments received by CDE staff during the public comment period are subject to disclosure under the Public Records Act.

AVAILABILITY OF CHANGED OR MODIFIED TEXT

Following the public hearing and considering all timely and relevant comments received, the SBE may adopt the proposed regulations substantially as described in this Notice 

or may modify the proposed regulations if the modifications are sufficiently related to the original text. With the exception of technical or grammatical changes, the full text of any modified regulation will be available for 15 days prior to its adoption from the Regulations Coordinator and will be mailed to those persons who submit written comments related to this regulation, or who provide oral testimony at the public hearing, or who have requested notification of any changes to the proposed regulations.

AUTHORITY AND REFERENCE
Authority: Sections 51228.1 and 51228.2, Education Code. 

References: Sections 51228.1 and 51228.2, Education Code.

INFORMATIVE DIGEST/POLICY STATEMENT OVERVIEW

In 2015, the Legislature passed Assembly Bill (AB) 1012 (Chapter 703, Statutes of 2015), which prohibits school districts that maintain any of grades 9 to 12, inclusive, from assigning any pupil, enrolled in a school in the district to any course period without educational content or to a course that the pupil previously completed and received a grade determined by the school district to be sufficient to satisfy the requirements and prerequisites for admission to the California public institutions of postsecondary education and the minimum requirements for receiving a diploma of graduation from a high school for more than one week in any semester unless specified conditions have occurred. 

Effective beginning the 2016–17 school year, AB 1012 requires that the principal or assistant principal of a school must state in a written document to be maintained at the applicable school that, for the relevant school year, no pupils are assigned to courses without educational content or previously completed courses unless the school has met the specified conditions. 

These regulations amend California Code of Regulations, title 5 by creating a new subchapter for “Pupil Instruction” to set forth the procedures governing placement of students in the aforementioned courses, including the form of the written statement.

Anticipated Benefits of the Proposed Regulation

The proposed new regulations will provide specific direction for school districts to follow to comply with conditions of the written statement required by the new legislation. 

Determination of Inconsistency/Incompatibility with Existing State Regulations

The CDE reviewed all state regulations relating to pupil instruction and found that none exist that are inconsistent or incompatible with these regulations.
DISCLOSURES REGARDING THE PROPOSED ACTION/ FISCAL IMPACT

The SBE has made the following initial determinations:

There are no other matters as are prescribed by statute applicable to the specific state agency or to any specific regulations or class of regulations.

The proposed regulations do not require a report to be made.

Mandate on local agencies and school districts:  None

Cost or savings to any state agency:  None

Costs to any local agencies or school districts for which reimbursement would be required pursuant to Part 7 (commencing with section 17500) of division 4 of the Government Code: None

Other non-discretionary costs or savings imposed on LEAs:  None

Costs or savings in federal funding to the state:  None

Significant, statewide adverse economic impact directly affecting business including the ability of California businesses to compete with businesses in other states:  None

Cost impacts on a representative private person or businesses:  The SBE is not aware of any cost impacts that a representative private person or business would necessarily incur in reasonable compliance with the proposed action.

Effect on housing costs:  None

Effect on small businesses:  The proposed regulations would not have an effect on any small business because the proposed amendments only affect schools and school districts and would have no impact on the private sector.
results of the Economic Impact Analysis

The SBE concludes that it is unlikely that these regulations will: 1) create or eliminate jobs within California; 2) create new businesses or eliminate existing businesses within California; or 3) affect the expansion of businesses currently doing business within California.
Benefits of the Proposed Action: The proposed regulations will benefit school districts and the public by ensuring that pupil course placement is compliance with the Education Code. 

CONSIDERATION OF ALTERNATIVES

The SBE must determine that no reasonable alternative it considered or that has otherwise been identified and brought to the attention of the SBE, would be more effective in carrying out the purpose for which the action is proposed, would be as effective and less burdensome to affected private persons than the proposed action, or would be more cost-effective to affected private persons and equally effective in implementing the statutory policy or other provision of law.

The SBE invites interested persons to present statements or arguments with respect to alternatives to the proposed regulations at the scheduled hearing or during the written comment period.

CONTACT PERSONS
Inquiries concerning the content of this regulation should be directed to:

Terri McFarland, Deputy General Counsel

Legal Division

California Department of Education

1430 N Street, Suite 5318

Sacramento, CA 95814-5901

Telephone: 916-319-0860

Inquiries concerning the regulatory process may be directed to the Regulations Coordinator or the backup contact person, Hillary Wirick, Regulations Analyst, at 

916-319-0860. 

INITIAL STATEMENT OF REASONS AND INFORMATION

The SBE has prepared an Initial Statement of Reasons for the proposed regulation and has available all the information upon which the proposal is based.

TEXT OF PROPOSED REGULATION AND CORRESPONDING DOCUMENTS

Copies of the exact language of the proposed regulation, the Initial Statement of Reasons, and all of the information upon which the proposal is based, may be obtained upon request from the Regulations Coordinator. These documents may also be viewed and downloaded from the CDE’s Web site at http://www.cde.ca.gov/re/lr/rr/. 

AVAILABILITY AND LOCATION OF THE FINAL STATEMENT OF REASONS AND RULEMAKING FILE

All the information upon which the proposed regulations are based is contained in the rulemaking file which is available for public inspection by contacting the Regulations Coordinator.

You may obtain a copy of the Final Statement of Reasons, once it has been finalized, by making a written request to the Regulations Coordinator.

REASONABLE ACCOMMODATION FOR ANY INDIVIDUAL WITH A DISABILITY

Pursuant to the Rehabilitation Act of 1973, the Americans with Disabilities Act of 1990, and the Unruh Civil Rights Act, any individual with a disability who requires reasonable accommodation to attend or participate in a public hearing on proposed regulations, may request assistance by contacting Hillary Wirick, Administrative Support and Regulations Adoption Unit, 1430 N Street, Suite 5318, Sacramento, CA, 95814-5901; telephone, 916-319-0860. It is recommended that assistance be requested at least two weeks prior to the hearing.

INITIAL STATEMENT OF REASONS

Pupil Instruction: Courses Without Educational Content

INTRODUCTION

In 2015, the Legislature passed Assembly Bill (AB) 1012 (Chapter 703, Statutes of 2015), which prohibits school districts that maintain any of grades 9 to 12, inclusive, from assigning any pupil, enrolled in a school in the district to any course period without educational content or to a course that the pupil previously completed and received a grade determined by the school district to be sufficient to satisfy the requirements and prerequisites for admission to the California public institutions of postsecondary education and the minimum requirements for receiving a diploma of graduation from a high school for more than one week in any semester unless specified conditions have occurred. 

Effective beginning the 2016–17 school year, AB 1012, requires that the principal or assistant principal of a school state in a written document to be maintained at the applicable school that, for the relevant school year, no pupils are assigned to courses without educational content or previously completed courses unless the school has met the specified conditions.

AB 1012 requires the State Superintendent of Public Instruction to develop regulations for adoption by the State Board of Education (SBE) regarding the procedures governing filing complaints regarding these requirements under the Uniform Complaint Procedures, including the form of the written statement.

Specifically, Education Code section 51228.1 provides that for a pupil placed in a course without educational content for more than one week, the conditions are:

(a) A pupil is assigned to that course only if the pupil or, for a pupil who has not reached the age of majority, the pupil’s parent, guardian, or educational rights holder has consented in writing to the assignment; and

(b) A school official has determined that the pupil will benefit from being assigned to the course period; and

(c) The principal or assistant principal of the school has stated in a written document maintained at the school that, for the relevant school year, no pupils are assigned to those classes unless the school has met the conditions specified in these two paragraphs.

Additionally, AB 1012 specifically prohibits school districts from assigning any pupil enrolled in a school in the school district to a course period without educational content because there are not sufficient curricular course offerings for the pupil to take during the relevant period of the designated schooldays. 
Education Code section 51228.2 provides: for a pupil placed in a course previously completed, the conditions are:

(1) the course has been designed to be taken more than once because pupils are exposed to a new curriculum year to year; or

(2) for any course not designed to be taken more than once, the following conditions are satisfied:

(A) A pupil is assigned to the course only if the pupil or, for a pupil who has not reached the age of majority, the pupil’s parent, guardian, or educational rights holder has consented in writing to the assignment for the purpose of improving a lower grade; 

(B) A school official has determined that the pupil will benefit from being assigned to the course period; and

(C) The principal or assistant principal of the school has stated in a written document to be maintained at the school that, for the relevant school year, no pupils are assigned to those classes unless the school has met the two conditions above.

The current pupil instruction regulations do not address courses without educational content or previously completed courses. Revisions to the aforementioned Education Codes as a result of the passage of AB 1012, require additions and amendments to the pupil instruction regulations in order to provide the specific requirements of the written statement required by AB 1012.  
PROBLEM AGENCY INTENDS TO ADDRESS 

Through this rulemaking process, the SBE proposes to add section 1700 to the California Code of Regulations, title 5 to provide schools directions as to the form of the written statement required by AB 1012. Regulations are necessary to provide the specificity that is not included in statute, which will enable the CDE and school districts to implement the provisions of AB 1012.
BENEFITS ANTICIPATED FROM REGULATORY ACTION

The proposed new regulations will provide specific direction for school districts to follow to comply with conditions of the written statement required by the new legislation.

The proposed regulations will benefit school districts and the public by ensuring that pupil course placement is in compliance with the Education Code.  

SPECIFIC PURPOSE OF EACH SECTION – GOV. CODE SECTION 11346.2(b)(1)

The specific purpose of each adoption, and the rationale for the determination that each adoption is reasonably necessary to carry out the purpose of which it is proposed, together with a description of the public problem, administrative requirement, or other condition or circumstance that each adoption is intended to address, is as follows:

Proposed sections 1700(a)(1) – (3) are added to specify information required for the statement certifying that for the relevant school year no pupils have been assigned to a Course Without Educational Content for more than one week in any semester unless the school has met specified conditions. The additions are necessary in order to comply with Education Code section 51228.1.

Proposed sections 1700(b)(1) – (2)(C) are added to specify information required for the certifying statement for pupils who have been placed in a Previously Completed Course. The additions are necessary in order to comply with Education Code section 51228.2.

Proposed section 1700(c) is added to specify that this section does not apply to pupils enrolled in alternative school, community day school, a continuation high school, or an opportunity school.

Economic Impact ASSESSMENT PER GOV. CODE SECTION 11346.3(b)

Purpose:

The proposed regulatory action is necessary for local implementation of new legislation.

Creation or Elimination of Jobs within the State of California:

The new regulations are designed to provide clarity to support the administration of the statutory requirements of AB 1012 related to the written statement certifying appropriate pupil course placement. Adoption of the regulations will not create new or eliminate existing jobs within the State of California because the regulations apply only to school districts and do not apply to or impact businesses. 

Creation of New or Elimination of Existing Businesses within the State of California:

The new regulations are designed to provide clarity to support the administration of the statutory requirements of AB 1012 related to the written statement certifying appropriate pupil course placement. Adoption of the regulations will not create new or eliminate existing businesses within the State of California because the regulations apply only to school districts and do not apply to or impact businesses. 

Expansion of Businesses or Elimination of Businesses Currently Doing Business within the State of California:

The new regulations are designed to provide clarity to support the administration of the statutory requirements of AB 1012 related to the written statement certifying appropriate pupil course placement. Adoption of the regulations will not expand or eliminate existing businesses within the State of California because the regulations apply only to school districts and do not apply to or impact businesses. 

Benefits of the Regulations to the Health and Welfare of California Residents, Worker Safety, and the State’s Environment:

The proposed regulations clarify and make specific the provisions of Education Code sections 51228.1 and 51228.2, regarding the criteria of the written statement required by a principal or assistant principal of a school when placing a pupil in a course without educational content or a previously completed course. The written statement ensures that the course placement for California’s 9 through 12 grade pupils is appropriate. 
OTHER REQUIRED SHOWINGS
Studies, Reports Or Documents Relied Upon – Gov. Code. Section 11346.2(b)(3):

The SBE did not rely upon any technical, theoretical, or empirical studies, reports, or documents in proposing the adoption, amendment, or repeal of these regulations. 

Reasonable Alternatives Considered Or Agency’s Reasons For Rejecting Those Alternatives – Gov. Code Section 11346.2(b)(5)(A):

No other alternatives were presented to or considered by the SBE.     

Reasonable Alternatives That Would Lessen The Impact On Small Businesses – Gov. Code Section 11346.2(b)(5)(B):

The SBE has not identified any alternatives that would lessen any adverse impact on small business.

Evidence Relied Upon To Support The Initial Determination That The Regulations Will Not Have A Significant Adverse Economic Impact On Business – Gov. Code Section 11346.2(b)(5)(A): 
The proposed regulations only apply to school districts and would have no impact on the private sector.  
Analysis Of Whether The Regulations Are An Efficient And Effective Means Of Implementing The Law In The Least Burdensome Manner – Gov. Code Section 11346.3(e):

The regulations have been determined to be the most efficient and effective means of implementing the law in the least burdensome manner.

01-20-16 [California Department of Education]

· The State Board of Education has illustrated changes to the original text in the following manner: text originally proposed to be added is underlined. 

 Title 5. EDUCATION
Division 1. California Department of Education
Chapter 2. Pupils
Subchapter 8. Pupil Instruction

Article 1. Educational Content
§ 1700. District Recordkeeping for AB 1012 Requirements Regarding Courses Without Educational Content and Previously Completed Courses.


(a) Commencing with the 2016-17 school year, school districts shall ensure that a school enrolling pupils in any of grades 9 to 12, inclusive, that assigns one or more pupils for more than one week in any semester in a “course period without educational content” as defined in Education Code section 51228.1 shall maintain the following:


(1) Records sufficient to demonstrate that the pupil or, if the pupil has not reached the age of majority, the pupil’s parent, guardian, or educational rights holder, has consented in writing to the course assignment for that semester;


(2) Records sufficient to demonstrate that a school official has determined that the pupil will benefit from being assigned to the course period; and


(3) A written document maintained at the school in which the principal or assistant principal of the school states that, for the relevant school year, the school has met the conditions in subdivisions (a)(1) and (2) above, and that no pupils are being assigned to a “course period without educational content” because there are not sufficient curricular course offerings for the pupil to take during the relevant period of the designated school day.

(b) Commencing with the 2016-17 school year, school districts shall ensure that a school enrolling pupils in any of grades 9 to 12, inclusive, that assigns one or more pupils to a course that the pupil previously completed and for which he or she received a grade determined by the district to be sufficient to satisfy the district’s minimum requirements for high school graduation and to satisfy the requirements for admission to the California public institutions of postsecondary education, shall maintain the following:

(1) Records sufficient to demonstrate that the course has been designed to be taken more than once because pupils are exposed to a new curriculum year to year and are therefore expected to derive educational value from taking the course again; or


(2) All of the following:


(A) Records sufficient to demonstrate that the pupil or, if the pupil has not reached the age of majority, the pupil’s parent, guardian, or educational rights holder, has consented in writing to the course for the purpose of improving a lower grade;


(B) Records sufficient to demonstrate that a school official has determined that the pupil will benefit from being assigned to the course period; and


(C) A written document maintained at the school in which the principal or assistant principal of the school states that, for the relevant school year, the school has met the conditions in subdivisions (b)(2)(A) and (B) for each and every pupil then being assigned to a course that the pupil has previously completed and for which he or she received a grade determined by the district to be sufficient to satisfy the district’s minimum requirements for high school graduation and to satisfy the requirements for admission to the California public institutions of postsecondary education, and that no pupils are being assigned to such a course because there are not sufficient curricular course offerings for the pupil to take during the relevant period of the designated school day.


(c) This section shall not apply with regard to pupils enrolled in an alternative school, a community day school, a continuation high school, or an opportunity school.  
NOTE: Authority cited: Sections 51228.1 and 51228.2, Education Code. Reference: Sections 51228.1 and 51228.2, Education Code.
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