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	SUBJECT

Request by Ontario-Montclair School District to waive California Education Code Section 56195.1(a), regarding size and scope requirements of a special education local plan area.

Waiver Number: 6-8-2016



	 FORMCHECKBOX 
 Action
 FORMCHECKBOX 
 Consent




	SUMMARY OF THE ISSUE(S)


Ontario-Montclair School District (OMSD) is a member of the West End Special Education Local Plan Area (WESELPA). WESELPA voted to terminate the special education local plan area (SELPA) membership of OMSD effective June 30, 2017. OMSD is proposing to form its own single-district SELPA. Staff of the Special Education Division reviewed the request and determined that OMSD does not meet the size and scope requirement for a SELPA set forth by the State Board of Education (SBE). As a result, OMSD is requesting a waiver of the size and scope requirements applicable to forming a single-district SELPA. This item is being brought before the SBE to determine whether to waive the size and scope requirements and allow OMSD to operate as a single-district SELPA.

Authority for Waiver: California Education Code (EC) Section 33050
	RECOMMENDATION


 FORMCHECKBOX 
  Approval   FORMCHECKBOX 
  Approval with conditions   FORMCHECKBOX 
  Denial
OMSD does not meet the size and scope requirements to be considered a single-district SELPA, pursuant to EC Section 56195.1. Staff recommends a two year approval of OMSD’s application for a waiver of these requirements, with conditions as defined below.  
· Timely and complete submissions of annual budget plans and annual service plans. Drafts of the first annual budget plan and annual service plan, are due to the California Department of Education (CDE) by March 30, 2017, to provide CDE staff with time to review the plans and provide feedback to OMSD, if necessary. The finalized annual budget plan and annual service plan are due to CDE by June 30, 2017, prior to the proposed effective date of July 1, 2017. 

· Submission of an interagency agreement with OMSD’s local regional center to meet the shared requirements of Part C of the Individuals with Disabilities Education Act (IDEA), Early Intervening Services, under Title 17 of the California Code of Regulations (CCR) sections 52000–52175; Title 14 of the Government Code (GC) Section 95000 et seq.; EC Section 56429; and EC Section 56205 (b)(3). The interagency agreement is due by June 30, 2017, prior to the proposed effective date of July 1, 2017.

· Demonstration of the capacity to provide the full continuum of services to all students with exceptional needs served by the OMSD SELPA. Evaluation of this capacity will include: 
· An annual review of OMSD’s performance on State Performance Plan Indicator (SPPI) 12, Part C to Part B Transition 
· An annual review of OMSD’s timely completion of initial, annual, and triennial Individualized Education Programs (IEPs)

· An annual audit of complaints filed against OMSD with the CDE Procedural Safeguards Referral Service (PSRS)

· An annual review of Office of Administrative Hearings (OAH) findings regarding OMSD 
· Demonstration of the ability to ensure the health and safety of all students with exceptional needs served by the OMSD SELPA. Evaluation of this ability will include:

· An annual audit of complaints filed against OMSD with the CDE Procedural Safeguards Referral Service (PSRS)
· An annual review Office of Administrative Hearings (OAH) findings regarding OMSD

· Demonstration of the capacity to fulfill the administrative functions of a SELPA and a Local Educational Agency (LEA). Evaluation of this capacity will include: 
· An annual review of OMSD’s submission of required data to the CDE to ensure that it is timely, complete, and accurate
· An annual review of OMSD’s timely completion of initial, annual, and triennial IEPs
To ensure that OMSD meets the conditions described above, the CDE staff will conduct annual monitoring visits and desk reviews of files, data, and other necessary documents.
	SUMMARY OF KEY ISSUES


Background

California Master Plan for Special Education

· Developed in the 1970s


· Adopted by the SBE (1974)


· Assembly Bill (AB) 4040 (Chapter 1532, Statutes of 1974) implemented a pilot project of the Master Plan in no more than 10 local comprehensive plan areas during fiscal years 1975–76, 1976–77, and 1977–78. The pilot regions included single district schools, multiple district schools, and the county office of education (COE).
AB 1250 (Chapter 1247, Statutes of 1977), was refined based on the results obtained through the pilot program, and called for a systematic phase-in of the Master Plan statewide.


· Senate Bill (SB) 1870 (Chapter 797, Statutes of 1980):


· Implemented the Master Plan statewide


· Brought California into compliance with Public Law (P.L.) 94–142 (eligibility for federal funding)


· Required special education service regions (SESRs) to develop a local plan


· Revised the role of the COE so that all local comprehensive plans within the county go through the COE to either approve or disapprove based on the described ability of the plan to ensure that special education services are provided to all individuals with exceptional needs


· SB 1345 (Chapter 1201, Statutes of 1982), revised SB 1870 to rename SESRs to SELPAs


· The SBE adopted size and scope requirements for SELPAs (1983)

Individuals with Disabilities Education Act (IDEA) 1997 Reauthorization (P.L. 105–17)

· New federal regulations changed the required components of the special education local plans and submission requirements as originally outlined in California’s Master Plan. It is now required that all local educational agencies have on file with the state education agency a document that contains policies and procedures that meet federal statutes and regulations. These documents are reviewed and approved by the California Department of Education (CDE) prior to release of federal Part B funding to SELPAs.

AB 602 (Chapter 854, Statutes of 1997)

· Established annual budget and service plans that are adopted at SELPA public hearings. These plans must identify expected expenditures and include a description of services, the physical location of the services, and must demonstrate that all individuals with exceptional needs have access to services and instruction appropriate to meet their needs as specified in their IEPs.

Analysis

OMSD is currently a member of the WESELPA, located in San Bernardino County. In April of 2014, the Superintendents’ Council of WESELPA unanimously approved an amended Local Plan. Thereafter, all of the WESELPA governing boards, except for OMSD, approved the amended Local Plan. An ad hoc WESELPA committee met to discuss OMSD’s concerns with the amended Local Plan, but did not come to agreement on issues concerning weighted voting for the WESELPA Superintendents’ Council and the creation of a subcommittee of superintendents to intervene in high stakes or due process matters. On September 25, 2015, the WESELPA Superintendents’ Council voted seven to three to terminate OMSD from the WESELPA effective June 30, 2017, if the OMSD Board of Trustees had not approved the amended WESELPA Local Plan by December 31, 2015. On December 22, 2015, the OMSD Board of Trustees held a Special Board of Trustees meeting to consider approving the revised Local Plan. The OMSD Board of Trustees took no action, thus OMSD will be terminated from the WESELPA effective June 30, 2017.

As a result, OMSD submitted a new special education local plan proposing the creation of a single-district SELPA that was received by the CDE on July 18, 2016.
The revised local plan was reviewed in July of 2016 by the CDE staff. Upon review of the proposed local plan, it was determined that:


· According to the totals populated by Dataquest for 2014–15, the OMSD had 22,521 students across 24.256 square miles and therefore had a student population density of 928 students per square mile, defining it as a metropolitan area. Additionally, the OMSD serves students from Pre-kindergarten through grade eight. The OMSD does not meet the SBE’s size and scope requirements (adopted in November 1983) for a metropolitan area single-district SELPA (kindergarten through grade twelve and 30,000 or more pupils). 
· California Education Code (EC) Section 56205 (b)(1–2) requires that each local plan submitted to the State Superintendent of Public Instruction (SSPI) shall contain an annual budget plan and an annual service plan. The OMSD Local Plan does not include an annual service plan or annual budget plan. Annual service plans describe the services available to individuals with exceptional needs, the physical location of the services, and must demonstrate that all individuals with exceptional needs have access to services and instruction appropriate to meet their needs as specified in their IEP. Annual budget plans identify expected expenditures related to, but not limited to, the following items: administrative costs of the plan, special education services to students with disabilities, supplemental aids and services to meet the individual needs of students placed in regular education classrooms and environments, regionalized operations and services and direct instructional support by program specialists, and the use of property taxes allocated to the SELPA. Instead, The OMSD Local Plan stipulates that these plans will be submitted one year after the local plan is approved by the CDE; however, the local plan must include an annual service plan and annual budget plan prior to approval by the CDE. 
· As referenced in the recommendation section of this document, per the requirements of implementing 17 CCR sections 52000–52175 pertaining to the provision of services for infants and toddlers with special needs, the OMSD Local Plan does not include a current Interagency Agreement for Part C, Early Intervening Services. This interagency agreement must describe the policies and procedures related to the implementation of California’s Early Intervening Services and must contain the components necessary to ensure effective cooperation and coordination between the LEA and the regional center. The specific requirements of this interagency agreement are described in 17 CCR Section 52140. The OMSD Local Plan must include a current Interagency Agreement for Part C, Early Intervening Services prior to approval by the CDE. 
	SUMMARY OF PREVIOUS STATE BOARD OF EDUCATION DISCUSSION AND ACTION


The SBE is authorized under EC Section 56100(b) to adopt criteria and procedures for the review and approval of the special education local plans. In 1983, the SBE adopted size and scope requirements for determining the efficacy of local plans submitted by SELPAs to the CDE, pursuant to EC Section 56195.1(a). (See the CDE Web page at http://www.cde.ca.gov/sp/se/lr/szscpselpa.asp.) 

Special education local plans are submitted for approval to the CDE. The SSPI reviews the plans and recommends approval or disapproval to the SBE. In January 2000, the SBE voted to approve the criteria for the development and approval (EC Section 56100[b]) of the local plans, and delegate the actual approval of SELPA local plans to the SSPI.

A similar item was presented to the SBE in July 2014. ABC Unified School District (ABCUSD) and Norwalk-La Mirada Unified School District (NLMUSD) comprised the Norwalk-La Mirada/ABCUSD SELPA located in Los Angeles County. Both Districts submitted requests to the CDE to become single district SELPAs. The CDE staff determined that neither District met the SBE’s size and scope requirements. ABCUSD and NLMUSD then requested waivers to the size and scope requirements. A motion was made by a member of the SBE to approve the waiver requests with the condition that the waivers be reviewed in one year and that the CDE report back on any compliance issues. The motion was approved by all members. 

A CDE staff review found that the complaint and compliance history for ABCUSD and NLMUSD has been negligible in the period since the waiver request was approved in July 2014.

Another similar item was presented to the SBE in May of 2011. The Compton Unified School District (CUSD) requested to become a single district SELPA by separating from the Mid-Cities SELPA, located in Los Angeles County. The CUSD did not meet the SBE’s size and scope requirements. Additionally, the Los Angeles County Interim Superintendent expressed concerns that CUSD’s enrollment had declined by nearly 2,000 students.

A motion made by a member of the SBE to deny the request of CUSD to become a single district SELPA failed, three to seven. Another motion was made to allow CUSD to become a single district SELPA waiving the size and scope requirements, and was approved by a vote of seven to three.

Demographic Information: 
According to the totals populated by Dataquest for 2015–16, the OMSD has a current population of 21,952 students and is located in an urban area in San Bernardino County. This indicates a decline in student population from 2014–15.  
	FISCAL ANALYSIS (AS APPROPRIATE)


The following information is provided to show the funding allocations for the WESELPA and the OMSD if the OMSD had become their own SELPA in 2015–16. The calculations are based upon funding allocations from fiscal year (FY) 2015–16 as it is the most current year funding information available.
The CDE allocates state special education funds to SELPAs on the basis of AB 602 funding. The FY 2015–16 AB 602 allocation for the WESELPA was $57,119,140. If the OMSD had been removed from the WESELPA and became a single district SELPA, the allocation for WESELPA would have been $45,797,405. The OMSD would have been allocated $11,321,734 as a single district SELPA.

The CDE grants federal IDEA funds to SELPA on the basis of IDEA flow through to the LEA’s calculations. The FY 2015–16 IDEA flow through grants for the WESELPA was $20,046,099. If the OMSD had been removed from the WESELPA to become a single district SELPA, the WESELPA IDEA grant awards would have been $15,758,436. The OMSD would have been allocated $4,287,663 as a single district SELPA.

In addition, the WESELPA receives annual IDEA Part C funding in the amount of $60,778 to serve solely-low incidence (SLI) infants and toddlers for all current district members of the SELPA. If OMSD were to become a single district SELPA, they would receive standard funding calculated based on their total funded SLI infant counts in proportion to the total funded SLI infant counts of the WESELPA. OMSD would receive a base amount of at least $20,000. This funding would be removed from the current WESELPA allocation. However, the Part C funding is a set amount and the addition of the OMSD SELPA may also result in a pro-ration decrease for all SELPAs. 

	ATTACHMENT(S)


Attachment 1:  SELPA Size and Scope Requirement Summary Table (1 page)

Attachment 2:  Ontario-Montclair District Waiver Request 6-8-2016 (4 pages) (Original Waiver request is signed and on file in the Waiver Office.)

Special Education Local Plan Area Size and Scope Requirement Summary Table

	Waiver Number
	Local Educational Agency
	Demographics
	Period of Request
	Local Board and Public Hearing Approval Date 
	Bargaining Unit,

Representative Consulted, Date, and Position
	Public Hearing Advertised
	Advisory Committee or Site Council Consulted/ Date

	6-8-2016
	Ontario-Montclair School District
	Student population: 21,952
Area: Urban
County:
San Bernardino
	Requested:

July 1, 2017 
to

June 30, 2019
Recommended
July 1, 2017 
to

June 30, 2019
	Local Board:

August 18, 2016
Public Hearing:

August 18, 2016
	California School Employees Association,

Ida Allen
President

2/16/16
Support

Ontario-Montclair Teachers Association (OMTA)

Amy Johnson OMTA Representative and Past President

2/16/16

Support


	Notice posted in a local newspaper, at the District office, at all school sites, and the District Web site
	Ontario-Montclair School District SELPA Community Advisory Committee

6/29/16
No objection


Created by the California Department of Education

August 8, 2016
California Department of Education

WAIVER SUBMISSION - General

CD Code: 3667819
Waiver Number: 6-8-2016

Active Year: 2016
Date In: 8/19/2016 11:01:26 AM
Local Education Agency: Ontario-Montclair School District 
Address: 950 West D St.
Ontario, CA 91762
Start: 7/1/2017
End: 6/30/2019
Waiver Renewal: N
Previous Waiver Number: 
    
Previous SBE Approval Date: 

Waiver Topic: Special Education Program
Ed Code Title: One year notice to change SELPA 

Ed Code Section: 56195.1(a)
Ed Code Authority: 33050
Ed Code or CCR to Waive: 56195.1. The governing board of a district shall elect to do one of the following: (a) [If of sufficient size and scope, under standards adopted by the board,] submit to the superintendent a local plan for the education of all individuals with exceptional needs residing in the district in accordance with Chapter 3 (commencing with Section 56205).
Outcome Rationale: Please refer to Attachment A OMSD - Rationale for Single District SELPA.
Student Population: 22115
City Type: Urban
Public Hearing Date: 8/18/2016
Public Hearing Advertised: In local newspaper, posted at District Office, at all School Sites, and on the District Website.
Local Board Approval Date: 8/18/2016
Community Council Reviewed By: OMSD CAC and other stakeholder groups.  Please refer to Attachments C - OMSD Stakeholder Input
Community Council Reviewed Date: 6/29/2016
Community Council Objection: N
Community Council Objection Explanation: 

Audit Penalty YN: N
Categorical Program Monitoring: N
Submitted by: Ms. Tammy Lipschultz
Position: Assistant Superintendent Learning & Teaching
E-mail: tammy.lipschultz@omsd.net      
Telephone: 909-418-6436
Fax: 909-459-2543
Bargaining Unit Date: 02/16/2016

Name: California School Employees Association

Representative: Ida Allen

Title: President

Position: Support

Comments: 

Bargaining Unit Date: 02/16/2016

Name: Ontario Montclair Teachers Association

Representative: Amy Johnson

Title: OMTA Representative and Past President

Position: Support

Comments: 

Attachment A
Rationale

The Ontario-Montclair School District (OMSD) is seeking a waiver of the size and scope requirements applicable to forming a single-district SELPA for several reasons.  First, the member districts of the West End Special Education Local Plan Area (WESELPA) voted to terminate the SELPA membership of OMSD effective June 30, 2017 (see below for some background information related to the termination).  Second, OMSD currently serves 95% of its students with disabilities due to the availability of a wide range of special education services and programs in place for students living within and around Ontario and Montclair.  Third, OMSD has found that potential SELPA combinations involving OMSD present severe geographic limitations and would not be of mutual benefit to the pupils of OMSD and other potential SELPAs/districts. Specifically, the non-WESELPA districts to the west and south of OMSD are in different counties and the non-WESELPA districts to the east and north of OMSD do not share borders with OMSD.  Fourth, a preliminary financial analysis concluded that AB 602 revenues would be similar for OMSD as a single-district SELPA, as compared to the allocation received as a member of the multi-district SELPA. This is in large part because the SELPA distributes its primary revenue source (AB 602 funds) on a per-ADA basis among all member districts, similar to the State method of distributing AB 602 funds.  Fifth, additional staffing necessary to serve SELPA functions appear to be minimal, based on OMSD’s already robust Special Education staff configuration.  Sixth, there is a great deal of parent and community support around becoming a single-district SELPA.  As part of the decision-making process around this topic, input was sought from the Special Education Parent Advisory Council, as well as the newly formed Local Plan Task Force and Community Advisory Council.

History of OMSDs termination from the WESELPA

The WESELPA is a multi-district SELPA, which includes the following school districts: Alta Loma Elementary, Central Elementary, Chaffey Joint Union High, Chino Valley Unified, Cucamonga Elementary, Etiwanda Elementary, Mountain View Elementary, Mt. Baldy Joint, Ontario-Montclair Elementary, and Upland Unified.

The SELPA policy making body is designated in the local plan. In the WESELPA, this is the Superintendents’ Council, which consists of the Superintendents from the ten member districts and the San Bernardino County Superintendent of Schools. The Superintendents’ Council makes policy decisions, establishes procedural guidelines, approves the WESELPA budget, and determines how special education funds will be allocated and distributed to the districts.

During the 2013-2014 school year, a workgroup was convened by the WESELPA to review and revise the WESELPA Local Plan that had been in place since May 5, 2003.  On April 21, 2014, the WESELPA Superintendent’s Council approved the revised Local Plan.  All districts, with the exception of OMSD, approved the revised Local Plan. On June 5, 2014, OMSD Superintendent Dr. James Q Hammond presented the revised Local Plan to the OMSD Board of Trustees for approval.  At that time, the Board of Trustees requested more time to review the revised Local Plan and information on how the revised Local Plan would impact the students of OMSD.  Subsequently, OMSD’s Cabinet members met with WESELPA Administrators to discuss the content of the revised Local Plan that resulted in the OMSD Board of Trustees not approving the revised Local Plan. The California Department of Education (CDE) agreed to a one-year extension of the May 5, 2003 Local Plan, and on May 29, 2015, the WESELPA Superintendents’ Council approved the extension.  CDE’s approval of the extension included 

the caveat that, if the OMSD Board of Trustees did not approve the revised Local Plan, the WESELPA and its districts would revert to the previous Local Plan on July 1, 2016.  

During the summer 2015, OMSD Superintendent Dr. Hammond requested that representatives of the WESELPA Superintendent’s Council meet to try and resolve OMSD’s concerns related to the revised Local Plan. On September 25, 2015, the WESELPA Superintendents’ Council voted 7-3 to terminate OMSD from the WESELPA effective June 30, 2017, if the OMSD Board of Trustees has not approved the amended WESELPA Local Plan by December 31, 2015.  On December 22, 2015, the OMSD Board of Trustees held a Special Board of Trustees meeting to consider approving the revised Local Plan.  The OMSD Board of Trustees took no action, thus OMSD will be terminated from the WESELPA effective June 30, 2017.

Insight on OMSD Board of Trustees’ Decision-Making Rationale

Given the termination from the WESELPA, OMSD staff presented the Board of Trustees with the following options:
1. Request a waiver from the State Board of Education to become a single-district SELPA; 

2. Pursue membership in another existing SELPA; or

3. Join together with another district or districts to form a new multi-district SELPA. 

After input from staff, the Board of Trustees took action directing staff to follow procedures necessary to become a single-district SELPA.  This decision was based on the fact that OMSD has a long history of providing excellent services to all students, including those students who require special education services.  OMSD has highly successful programs for students with autism and behavioral challenges, and is home to flagship programs at Moreno and Lincoln schools.  OMSD has a history of resolving disputes and conflicts without the need for litigation.  Joining another SELPA would limit district control and flexibility, and would divert funds away from OMSD students, particularly if the partner district served high school students.
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