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 General Waiver

	SUBJECT

Request by the San Diego Unified School District to waive all or portions of California Education Code sections specific to statutory provisions for the sale or lease of surplus property. 

Waiver Number: 9-5-2017
	 FORMCHECKBOX 
 Action
 FORMCHECKBOX 
 Consent




	SUMMARY OF THE ISSUES


The San Diego Unified School District is requesting a waiver of California Education Code (EC) sections 17472, 17473, and 17474, and portions of 17455, 17466, 17468, 17469, and 17475, which will allow the district to maximize the return on the lease of the site in a manner that best serves their schools and community.

Authority for Waiver: Education Code (EC) Section 33050

	RECOMMENDATION


 FORMCHECKBOX 
  Approval   FORMCHECKBOX 
  Approval with conditions   FORMCHECKBOX 
  Denial
The California Department of Education recommends approval with the following conditions: that the final acceptance by the governing board of the San Diego Unified School District board be made within 60 days of the meeting in which the proposal is received, and that the reasons for the acceptance be discussed in public session and included in the minutes of the meeting. 

	SUMMARY OF KEY ISSUES


Under provisions of EC sections 33050 through 33053, the district is requesting that specific portions of the EC relating to the lease of surplus property be waived.

The San Diego Unified School District requests the specified EC sections be waived in order to allow the district to maximize the return on the lease of the site, and to enter into a direct negotiation with the tenant currently in place. The district states it will ensure that the process followed to lease the property is designed to obtain the best result for the district, the schools, and the community.

The district requests a waiver of the requirement to use sealed proposals to lease the property, as described in EC Section 17472. A waiver of this EC will allow the district to directly negotiate a new lease with the tenant currently in place. This will lead to financial savings for the district, avoiding substantial costs associated with securing a new tenant, the possibility of experiencing a gap in rental income, and avoiding broker commission fees. A waiver will allow the district flexibility in negotiating price, payments, and terms that may yield greater economic benefit to the district. Additionally, the current tenant has planned facility improvements which will increase the overall value of the property. 
Attachment 2, Exhibit A demonstrates the language the district wants to strike from EC Section 17468, including the requirement that sealed proposals and oral bids be received, the requirement to set a specific governing board meeting to receive proposals, and the requirement that the highest bidder be awarded the contract. Waiver of these sections will allow the district to negotiate directly with the current tenant. The district would still be required to provide notice of its adoption of a resolution of intent to lease the property.  The waiver will provide flexibility while ensuring a public process whereby the agreed upon terms of the new lease with the existing tenant are shared openly.
Demographic Information: 
The San Diego Unified School District has a student population of 129,136 and is located in an urban area of San Diego County. 

Because this is a general waiver, if the SBE decides to deny the waiver, it must cite one of the seven reasons in EC 33051(a), available at

http://leginfo.legislature.ca.gov/faces/codes_displaySection.xhtml?lawCode=EDC&sectionNum=33051.
	SUMMARY OF PREVIOUS STATE BOARD OF EDUCATION DISCUSSION AND ACTION


The State Board of Education has approved all previous waivers regarding the bidding process and the sale or lease of surplus property. The districts are requesting to waive the same or similar provisions for the lease of surplus property. 
	FISCAL ANALYSIS (AS APPROPRIATE)


The flexibility in property disposition requested herein will allow the San Diego Unified School District to maximize the return on the lease of the site in a manner that best serves their schools and community. 

	ATTACHMENT(S)


Attachment 1: Summary Table (1 page)

Attachment 2: San Diego Unified School District 9-5-2017 (6 pages). (Original waiver request is signed and on file in the Waiver Office.)
	Waiver Number
	School District
	Property
	Period of Request
	Local Board Approval Date
	Public Hearing Date
	Bargaining Unit, Representatives Consulted, Date, and Position
	Advisory Committee Consulted



	9-5-2017
	San Diego Unified
	San Diego French- American School
	Requested:
7/1/17 to 7/1/18
Recommended:

7/1/17 to 7/1/18
	4/25/17
	Public Hearing Advertised: 4/25/17
	Administrators Assn. of SD- Certified, Classified
Donis Coronel, President

3/14/17

Neutral

CA School Empl. Assn.- Office, Tech and Business

Sylvia Alvarez, President

3/14/17

Support

CA School Empl. Assn.- Operations, Support Services
Lance Wren, President

3/14/17

Support

CA School Empl. Assn.- Paraeducators

Rob Wilber, President

3/14/17

Neutral

Police Officers Association

Dana Ellis, President

3/14/17

Support

San Diego Educators Association

Lindsey, Birmingham, President

3/14/17

Neutral
	


Summary Table
Created by the California Department of Education

June 23, 2017
California Department of Education

WAIVER SUBMISSION - General
CD Code: 3768338
Waiver Number: 9-5-2017

Active Year: 2017
Date In: 5/8/2017 2:49:09 PM
Local Education Agency: San Diego Unified School District
Address: 4100 Normal St.

San Diego, CA 92103
Start: 7/1/2017
End: 7/1/2018
Waiver Renewal: N
Previous Waiver Number: 
    Previous SBE Approval Date: 
Waiver Topic: Sale or Lease of Surplus Property 
Ed Code Title: Lease of Surplus Property 

Ed Code Section: All of 17472, 17473, 17474, portions of 17455, 17466, 17468, 17469, 17475
Ed Code Authority: 33050
Ed Code or CCR to Waive: See Exhibit A - attached
Outcome Rationale: See Exhibit B - attached   

Student Population: 129136
City Type: Urban
Public Hearing Date: 4/25/2017
Public Hearing Advertised: In accordance with the Brown Act and published on the District website, posted at the Education Center and other locations
Local Board Approval Date: 4/25/2017
Community Council Reviewed By: N/A

Community Council Reviewed Date: 
Community Council Objection: 
Community Council Objection Explanation: 

Audit Penalty YN: N
Categorical Program Monitoring: N
Submitted by: Mr. Gene Fuller
Position: Director, Real Estate
E-mail: gfuller@sandi.net
Telephone: 619-725-7262
Fax: 619-725-7382
Bargaining Unit Date: 03/14/2017
Name: Administrators Assn of SD-Certificated, Classified
Representative: Donis Coronel
Title: President
Position: Neutral
Comments: 
Bargaining Unit Date: 03/14/2017
Name: CA School Empl Assn- Office, Tech and Business
Representative: Sylvia Alvarez
Title: President
Position: Support

Comments: 
Bargaining Unit Date: 03/14/2017

Name: CA School Employees Assn - Operations, Support Svs

Representative: Lance Wren

Title: President

Position: Support

Comments:
Bargaining Unit Date: 03/14/2017

Name: CA School Employees Assn - Paraeducators

Representative: Rob Wilber

Title: President

Position: Neutral

Comments:
Bargaining Unit Date: 03/14/2017

Name: Police Officers Association

Representative: Dana Ellis

Title: President

Position: Support

Comments:
Bargaining Unit Date: 03/14/2017

Name: San Diego Education Association

Representative: Lindsey Burningham

Title: President

Position: Neutral

Comments: 
EXHIBIT A
San Diego Unified School District
Education Code § 17455.
The governing board of any school district may sell any real property belonging to the school district or may lease for a term not exceeding 99 years, any real property, together with any personal property located thereon, belonging to the school district which is not or will not be needed by the district for school classroom buildings at the time of delivery of title or possession. The sale or lease may be made without first taking a vote of the electors of the district [, and shall be made in the manner provided by this article].
There is a strike-out between the brackets [ ] in the last sentence.
Rationale: The San Diego Unified School District requests the specified Education Code section be waived in order to allow the District to maximize the return on the lease of the site in a manner that best serves our schools and community. The District would like to enter into a direct negotiation with the existing in‐place tenant. The language of Education Code Section 17455 stating that the sale or lease of real property is to be made in the manner provided by this article is inconsistent with the waivers the District is seeking.

The District will continue to ensure that the process by which the property is leased is designed to get the best result for the District, the schools, and the community.
Education Code § 17466.
Before ordering the sale or lease of any property the governing board, in a regular open meeting, by a two‐ thirds vote of all its members, shall adopt a resolution, declaring its intention to sell or lease the property, as the case may be. The resolution shall describe the property proposed to be sold or leased in such manner as to identify it [and shall specify the minimum price or rental and the terms upon which it will be sold or leased] and the commission, or rate thereof, if any, which the board will pay to a licensed real estate broker [ out of 
  the  minimum  price  or  rental.  The  resolution  shall  fix  a  time  not  less  than  three  weeks  thereafter  for  a public meeting of the governing board to be held at its regular place of meeting, at which sealed proposals to purchase or lease will be received and considered.]
There is a strike-out between the brackets in the second sentence beginning with, [and shall specify and ending leased].  There is a strike-out after, estate broker, that is, [out of ________, ending with, will be received and considered.] in the last sentence. 
Rationale: The District is requesting that the requirement of sealed proposals to lease the property be waived, allowing the District to directly negotiate a new lease with the existing in‐place tenant. By allowing the District to negotiate a new lease with the existing in‐place tenant, the District will avoid substantial re‐tenanting costs, no gap in rental income, no broker commissions, among other financial savings to the District during a period of severe budget restrictions. Additionally, the existing in‐place tenant has planned facility improvements which will increase the overall value of the property. The language to be waived provides for a minimum price or rental and requires sealed proposals to lease the property. This requirement restricts the District’s flexibility in negotiating price, payments, and terms that may yield greater economic benefit to the District. As the District cannot predict in advance the timing of negotiations with the existing in‐place tenant, it cannot at the time of adopting the resolution know when the proposal must be brought back to the governing board for consideration.

Education Code § 17468.
If, in the discretion of the board, it is advisable to offer to pay a commission to a licensed real estate broker who  is  instrumental  in  obtaining  any  proposal,  the  commission  shall  be  specified  in  the  resolution.  No commission shall be paid unless there is contained in or with the [sealed] proposal [or stated in or with the oral bid,] which is finally accepted, the name of the licensed real estate broker to whom it is to be paid, and the amount or rate thereof. Any commission shall, however, be paid only out of money received by the board from the sale or rental of the real property.
There is a strike-out of the word, [sealed], and, [or stated in or with the oral bid,], in in the first sentence. 
Rationale: The stricken language to be waived provides for the District to receive sealed proposals and oral bids to purchase the property at an identified meeting of the District’s governing board. The District is requesting that the requirement of sealed proposals and oral bidding to lease the property be waived, allowing the District to directly negotiate the lease of the property with the existing in‐place tenant.

Education Code § 17469.
Notice of the adoption of the resolution[ and of the time and place of holding the meeting ]shall be given by posting copies of the resolution signed by the board or by a majority thereof in three public places in the district[, not less than 15 days before the date of the meeting,  and by publishing the notice not less than once a week for three successive weeks before the meeting in a newspaper of general circulation published in the county in which the district or any part thereof is situated, if any such newspaper is published therein.]
There is a strike-out between the brackets in the first sentence beginning with, [and of the time and place of        holding the meeting]. There is a strike out of [, not less than 15 days before the date of the meeting, and by publishing the notice not less than once a week for three successive weeks before the meeting in a newspaper of general circulation published in the county in which the district or any part thereof is situated, if any such newspaper is published therein.]
Rationale: The stricken language to be waived assumes that the Board would be setting a specific meeting to receive proposals for the lease of the property. Such a requirement, however, will be removed pursuant to the language stricken within Education Code Section 17466. As modified, the District would still be required to provide notice of its adoption of a resolution of intent to lease the property, but the notice of the resolution in a newspaper would no longer be required.
Education Code § 17472.
[At the time and place fixed in the resolution for the meeting of the governing body, all sealed proposals which    have been received shall, in public session, be opened, examined, and declared by the board. Of the proposals submitted which conform to all terms and conditions specified in the resolution of intention to sell or to lease and which are made by responsible bidders, the proposal which is the highest, after deducting therefrom the commission, if any, to be paid a licensed real estate broker in connection therewith, shall be finally accepted, unless a higher oral bid is accepted or the board rejects all bids.]
The entire Education Code § 17472 section contains strike-outs.
Rationale: By striking the requirement that sealed proposals and oral bids be received, and that the highest bidder be awarded the contract, the District will be able to enter into direct negotiations with the existing in‐place tenant.

Education Code § 17473.
[Before accepting any written proposal, the board shall call for oral bids. If, upon the call for oral bidding, any       responsible person offers to purchase the property or to lease the property, as the case may be, upon the terms and conditions specified in the resolution, for a price or rental exceeding by at least 5 percent, the highest written proposal, after deducting the commission, if any, to be paid a licensed real estate broker in connection therewith, then the oral bid which is the highest after deducting any commission to be paid a licensed real estate broker, in connection therewith, which is made by a responsible person, shall be finally accepted. Final acceptance shall not be made, however, until the oral bid is reduced to writing and signed by the offeror.]
The entire Education Code § 17473 section contains strike-outs.
Rationale: The entire section is to be waived because the District, in negotiating an agreement for the property, will not be accepting oral bids.
Education Code § 17474.
[In the event of a sale on a higher oral bid to a purchaser procured by a licensed real estate broker, other than       the broker who submitted the highest written proposal, and who is qualified as provided in Section 17468 of this code, the board shall allow a commission on the full amount for which the sale is confirmed. One‐half of the commission on the amount of the highest written proposal shall be paid to the broker who submitted it, and the balance of the commission on the purchase price to the broker who procured the purchaser to whom the sale was confirmed.]
The entire Education Code § 17474 section contains strike-outs.
Rationale:  The entire section is to be waived because the District, in negotiating an agreement to lease the property, will not be accepting oral bids.
Education Code § 17475.
The final acceptance by the governing body may be made [either at the same session or] at any [adjourned session] of the same meeting held.
There is a strike-out of made [either at the same session or] at any [adjourned session]
Rationale: Rather than specifying a certain number of days or a timeframe, the proposed language provides flexibility while ensuring a public process whereby the agreed upon terms of the new lease with existing in‐place tenant are shared openly.
Exhibit B
San Diego Unified School District
RESOLUTION REQUESTING WAIVER OF EDUCATION CODE SECTIONS RELATED TO THE
LEASE OF SURPLUS PROPERTY
Desired Outcome/Rationale
The San Diego Unified School District desires to have the requested Education Code sections waived because the waiver of these sections will allow the District to maximize its return on the lease of the property and provide for a use that best meets the needs of the schools and community. Since 2006, the existing in-place tenant has occupied the site and provided the District with a reliable revenue source. Even though Education Code allows a 99 year lease, when that original lease with the existing in-place tenant was executed, the District acted conservatively and only agreed to a short term lease of 15 years including all available options. The District should have initially entered into a longer term lease with the existing in-place tenant.
By allowing the District to negotiate a new lease with the existing in-place tenant, the District will avoid substantial re-tenanting costs, no gap in rental income, any broker commissions, among other financial savings to the District during a period of severe budget restrictions. Additionally, the tenant has planned facility improvements would will increase the overall value of the property.
The Property
Former Decatur Elementary Site:  The District declared the subject property surplus in 1984. This is 8.3 acre former school site that is currently leased to three separate, private educational facilities. It is located at 6540 Soledad Mountain Road and was declared surplus in July of 1984. The largest current tenant is San Diego French American School. They have occupied the property since 2006. The two smaller tenants are La Jolla Preschool and La Jolla Montessori School which have occupied the property since 1997 and 1998 respectively. All three tenants have performed the terms of their leases satisfactorily, maintenance the property in above-average condition and provided the District with a reliable revenue stream throughout their occupancy.
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