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Update on Issues Related to California’s Implementation of the Elementary and Secondary Education Act and Other Federal Programs.
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SUMMARY OF THE ISSUE(S)

This standing item allows the California Department of Education (CDE) to brief the State Board of Education (SBE) on timely topics related to the Elementary and Secondary Education Act (ESEA) and other federal programs.

RECOMMENDATION

The CDE recommends that the SBE take action as deemed necessary and appropriate. No specific action is recommended at this time. 

BRIEF HISTORY OF KEY ISSUES

On December 10, 2015, President Obama signed the Every Student Succeeds Act (ESSA), reauthorizing the federal ESEA and replacing the No Child Left Behind Act (NCLB), the 2001 reauthorization of ESEA. Most of the provisions of the ESSA will not take effect until the 2018–19 school year.

The Carl D. Perkins Career and Technical Education Act of 2006 (Perkins IV) is a principal source of federal funding to states and discretionary grantees for the improvement of secondary and postsecondary career and technical education programs across the nation. The purpose of the Act is to develop more fully the academic, career, and technical skills of secondary and postsecondary students who elect to enroll in career and technical education programs.
SUMMARY OF PREVIOUS STATE BOARD OF EDUCATION DISCUSSION AND ACTION

The CDE retains the firm Brustein & Manasevit, PLLC located in Washington, D.C. as federal policy liaison. Julia Martin, Esquire, Legislative Director, Brustein & Manasevit, provided a federal education update to the California SBE during the January 2016 meeting.

FISCAL ANALYSIS (AS APPROPRIATE)

Any state or local educational agency that does not abide by the mandates or provisions of ESEA is at risk of losing federal funding.

ATTACHMENT(S)

Attachment 1: Washington Update – March 2017 (3 Pages)
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To:
California State Board of Education
From:
Julia Martin, Brustein & Manasevit, PLLC

Re:
Washington Update
Date:
February 24, 2017

The following memorandum provides a briefing of current actions in Washington, DC.  This memorandum will be discussed and expanded upon during the March State Board of Education meeting. 

I. Congressional Updates

The focus on Capitol Hill—especially in the Senate—is on nominations for cabinet positions and others. Once the votes on cabinet positions are completed, the focus will turn to the Supreme Court nomination as well as Senate-confirmation administration positions. Jobs like Undersecretary, Assistant Secretary, and Deputy Assistant Secretary, and more than a hundred others at the Department of Education (ED) all require Senate confirmation, though these individuals are generally confirmed as a group.  

Congress recently confirmed Betsy DeVos as Secretary of Education with only two Republicans—Susan Collins of Maine and Lisa Murkowski of Alaska—crossing party lines to vote against her. Collins and Murkowski said they were concerned about how rural schools fit into DeVos’ vision for educations; Murkoski also cited a large number of negative calls to her office on DeVos as a reason for her vote. With those two defecting, the Senate was tied 50–50, forcing Vice President Mike Pence to cast the deciding vote for her confirmation. DeVos started work the next day, and has since participated in public school visits and a round table on education with the President. She has also said she will examine the various offices and organizations at the ED and see which are redundant and can be eliminated or streamlined.  

Congress has also introduced resolutions under the Congressional Review Act (CRA) to repeal some Obama-era education regulations. The CRA allows Congress to reach back 60 legislative days and repeal regulations if a resolution is approved by the House and Senate and signed by the President. These resolutions (as of this writing) pertain to accountability and State plan regulations under Title I of the Every Student Succeeds Act (ESSA) (H. J. Res. 57) and teacher preparation regulations under Title II of the Higher Education Act HEA) (H. J. Res. 58). If the resolutions pass, the agency will be prohibited from enforcing the regulations and from ever issuing “substantially similar” regulations on the same legislative language. Congress may still introduce additional CRA resolutions on education topics.  

From a fiscal perspective, the federal government is still running on a temporary budget measure known as a “continuing resolution” or “CR” through April 28, 2017. Lawmakers are expected to extend this measure without much fanfare or significant changes through the end of the year, but may not do so until later this spring. The real potential for change comes in federal fiscal year (FY) 2018. Lawmakers are discussing making more significant changes in order to cut federal spending, including potentially an across-the-board cut of up to 10 percent to discretionary spending, a category that includes education funding. Such across-the-board cuts tend to be more or less equally painful to all sectors, and thus are more attractive to appropriators than targeted cuts. Still, we expect to see a limited number of programs, like Title I of the Elementary and Secondary Education Act and Part B of the Individuals with Disabilities Education Act, more or less protected because lawmakers consider that spending an obligation.

Action on other policy legislation will take a backseat until Congress completes its work on nominations and appropriations. Though Perkins Act reauthorization, the Higher Education Act, and a revamp of the child nutrition programs are all on Congress’ to-do list, no substantive policy proposals have been put forth in any of these areas as of this writing. Congress also has a limited appetite for some of the President’s stated education priorities, including “banning” Common Core State Standards and promoting a large-scale new source of funding for school vouchers. This is in large part because they know it would be disruptive to States, but also because the House Education and Workforce Committee and the Senate Health, Education, Labor, and Pensions Committee just spent nearly a decade overhauling K-12 education policy and are not eager to revisit that discussion.  

II. Administration Updates

New Secretary of Education Betsy DeVos has made clear she has new priorities for her ED. While President Obama’s education secretaries focused on access and equity in education, we expect DeVos to focus on State autonomy and parental choice. This could mean the review or repeal of regulations or guidance that limit such autonomy (this can happen at any time and is not limited to the 60-day threshold given to Congress under the CRA), closing or shrinking offices at the ED like the Office of Civil Rights and the Office of the Undersecretary, or reevaluating policies on charter school flexibilities. DeVos may also open up previously unutilized pieces of the law and federal dollars, including the option under ESSA for districts to apply directly to ED for the ability to combine federal, State, and local dollars into a more flexible funding formula.  

The President has issued two executive orders that will impact education regulations.  One pauses the effective date of regulations which were final but had not yet gone into effect; these regulations are now scheduled to take effect no earlier than 
March 21, 2017 (this includes ESSA accountability regulations and others). Agencies are instructed to review these regulations for questions of law and policy and make further delays if necessary.  

Another executive order instructs agencies to cut two old regulations for each new rule published. Costs also must be offset—that is, a new rule can cost no more than the two rules being repealed. This raises a number of questions about what constitutes a rule (a Federal Register-published document only, or nonregulatory guidance as well), strength of enforcement (can an agency bypass this), and whether regulations required by Congress are an exception.  

Regardless of how it happens, it is clear that regulations under ESSA and other federal laws could be drastically changed or repealed wholesale in the coming months.  Guidance may also be revoked, replaced, amended, or simply archived and not enforced by the agency. In the absence of guidance or regulation, States like California and its districts should rely on the language of the statute and other non-affected guidance or regulations. However, uncertainty will be a constant in the coming months.

I look forward to discussing these topics and hearing your questions in person during the Board meeting.  
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