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CALIFORNIA STATE BOARD OF EDUCATION
May 2017 AGENDA
 FORMCHECKBOX 
 General Waiver

	SUBJECT

Request by two school districts to waive California Education Code sections specific to statutory provisions for the sale or lease of surplus property. 
Waiver Numbers: 
Dos Palos Oro Loma Unified School District 14-2-2017
Union Elementary School District 16-2-2017

	 FORMCHECKBOX 
 Action
 FORMCHECKBOX 
 Consent




	SUMMARY OF THE ISSUES


The Dos Palos Oro Loma Unified School District is requesting a waiver of California Education Code (EC) sections 17473, 17474, and 17475, and portions of EC sections 17466 and 17472, which will allow the district to sell one piece of property using a “request for proposal” process, maximizing the proceeds of the sale.

The Union Elementary School District is requesting a waiver of California EC sections 17473, 17474, and 17475 and portions of EC sections 17466, 17469, and 17472, which will allow the district to lease one piece of property using a “request for proposal” process, thereby maximizing the proceeds of the sale. 

Authority for Waiver: Education Code (EC) Section 33050

	RECOMMENDATION


 FORMCHECKBOX 
  Approval   FORMCHECKBOX 
  Approval with conditions   FORMCHECKBOX 
  Denial

The California Department of Education recommends approval with the following conditions: that the final acceptance by the governing board of the Dos Palos Oro Loma Unified School District be made within 30 to 60 days of the meeting in which a proposal is received, and that the reasons for acceptance be discussed in public session and included in the minutes of the meeting. 

The California Department of Education recommends approval with the following conditions: that the final acceptance by the governing board of the Union Elementary School District be made within 60 days of the meeting in which a proposal is received, and that the reasons for the acceptance be discussed in public session and included in the minutes of the meeting.
	SUMMARY OF KEY ISSUES


Under provisions of EC sections 33050 through 33053, the districts are requesting that specific portions of the EC relating to the sale or lease of surplus property be waived. 

The Dos Palos Oro Loma Unified School District states that the waiver will allow the district to maximize its return on the sale of the property to the greatest extent possible. The district anticipates that the location and certain qualities of the property will make it extremely attractive to developers; however, the district’s past experience with a public auction indicates that such a process will not allow the district to take advantage of the potential of the property. Thus, the district would like to sell the property via a Request for Proposals. The district has attempted one public bid and recently held an unsuccessfully public bid sale.
The Union Elementary School District proposes to use the Request for Proposals process to realize the asset potential of the school property. Approval of the proposed waiver would allow the district to ground lease property using a broker process, thereby maximizing the proceeds from such sale and/or lease.
Demographic Information: 
The Dos Palos Oro Loma Unified School District has a student population of 2,366 and is located in a rural area of Merced County.

The Union Elementary School District has a student population of 5,753 and is located in an urban area of Santa Clara County.
Because this is a general waiver, if the SBE decides to deny the waiver, it must cite one of the seven reasons in EC 33051(a), available at

http://leginfo.legislature.ca.gov/faces/codes_displaySection.xhtml?lawCode=EDC&sectionNum=33051.
	SUMMARY OF PREVIOUS STATE BOARD OF EDUCATION DISCUSSION AND ACTION


The State Board of Education has approved all previous waivers regarding the bidding process and the sale or lease of surplus property. The districts are requesting to waive the same or similar provisions for the sale or lease of surplus property. 
	FISCAL ANALYSIS (AS APPROPRIATE)


The flexibility in property disposition requested herein will allow the Dos Palos Oro Loma Unified School District to maximize revenue from the sale of the property.
The flexibility in property disposition requested herein will allow the Union Elementary School District to maximize revenue from the lease of the property.
	ATTACHMENT(S)


Attachment 1: Summary Table (1 page)

Attachment 2: Dos Palos Oro Loma Unified School District General Waiver Request 14-2-2017 (4 pages). (Original waiver request is signed and on file in the Waiver Office.)

Attachment 3: Union Elementary School District Waiver Request 16-2-2017 (3 pages). (Original waiver request is signed and on file in the Waiver Office.)
	Waiver Number
	School District
	Property
	Period of Request
	Local Board Approval Date
	Public Hearing Date
	Bargaining Unit, Representatives Consulted, Date, and Position
	Advisory Committee Consulted


	14-2-2017
	Dos Palos Joint Unified
	5609 Russell Avenue, Firebaugh
	Requested:
1/1/2017 
to
1/1/2019
Recommended:

1/1/2017
to

1/1/2019
	1/19/2017
	Public Hearing Advertised: 1/19/2017
	Support:

California School Employees Association #761, DPOLTA
	The school site council of each school


	16-2-2017
	Union Elementary
	Corporation Yard Property, San Jose
	Requested:
5/10/2017
to 
5/10/2019
Recommended:
1/1/2017
to 
1/1/2019
	1/19/2017
	Public Hearing Advertised: 
2/13/2017
	Support:

California School Employees Association

	District Advisory Committee- Surplus Lands Consideration


Summary Table
Created by the California Department of Education

March 15, 2017

California Department of Education

WAIVER SUBMISSION - General
CD Code: 2475317
Waiver Number: 14-2-2017

Active Year: 2017
Date In: 2/14/2017 10:40:48 AM
Local Education Agency: Dos Palos Oro Loma Joint Unified
Address: 2041 Almond St.
Dos Palos, CA 93620
Start: 1/1/2017

End: 1/1/2019
Waiver Renewal: N
Previous Waiver Number: 
    Previous SBE Approval Date: 
Waiver Topic: Other Waivers
Ed Code Title: Other Waivers 

Ed Code Section: 17464, 17465, 17485
Ed Code Authority: 33050-33053
Ed Code or CCR to Waive: Ed Code section: 17464, 17465, 17485

Ed Code authority: 33050-33053

The Dos Palos Oro Loma Joint Unified School District desires to waive the following sections and portions of the Education Code lined out below: 

EC 17466.  Before ordering the sale or lease of any property the governing board, in a regular open meeting, by a two-thirds vote of all its members, shall adopt a resolution, declaring its intention to sell or lease the property, as the case may be. The resolution shall describe the property proposed to be sold or leased in such manner as to identify it [and shall specify the minimum price or rental and the terms upon which it will be sold or leased and the commission, or rate thereof, if any, which the board will pay to a licensed real estate broker out of the minimum price or rental.  The resolution shall fix a time not less than three weeks thereafter for a public meeting of the governing board to be held at its regular place of meeting, at which sealed proposals to purchase or lease will be received and considered.]

EC 17472.  At the time and place fixed in the resolution for the meeting of the governing body, all [sealed] proposals which have been received shall, in public session, [be opened], examined, and declared by the board. Of the proposals submitted [which conform to all terms and conditions specified in the resolution of intention to sell or to lease and] which are made by responsible bidders, the proposal which the Board determines represents the most desirable sale of the property shall be [is the highest, after deducting therefrom the commission, if any, to be paid a licensed real estate broker in connection therewith,shall be finally accepted, unless a higher oral bid is accepted or the board rejects all bids.]

EC 17473.  [Before accepting any written proposal, the board shall call  for oral bids. If, upon the call for oral bidding, any responsible person offers to purchase the property or to lease the property, as the case may be, upon the terms and conditions specified in the  resolution, for a price or rental exceeding by at least 5 percent, the highest written proposal, after deducting the commission, if any,to be paid a licensed real estate broker in connection therewith, then the oral bid which is the highest after deducting any commission to be paid a licensed real estate broker, in connection therewith, which is made by a responsible person, shall be finally accepted. Final acceptance shall not be made, however, until the oral bid is reduced to writing and signed by the offeror.]

[EC 17474.  In the event of a sale on a higher oral bid to a purchaser procured by a licensed real estate broker, other than the broker who submitted the highest written proposal, and who is qualified as provided in Section 17468 of this code, the board shall allow a commission on the full amount for which the sale is confirmed. One-half of the commission on the amount of the highest written proposal shall be paid to the broker who submitted it, and the balance of the commission on the purchase price to the broker who procured the purchaser to whom the sale was confirmed.]

EC 17475.  The final acceptance by the governing body may be made [either at the same session or ]at any adjourned session of the same meeting held within 30 to 60 days [next ]following.
Outcome Rationale: The waiver is required to assist the district with the disposing of certain surplus property.
Desired Outcome/ Rationale

The Dos Palos Oro Loma Joint Unified School District desires to have the requested Education Code sections waived because the waiver of these sections will allow the District to maximize its return on the sale of the Property to the greatest extent possible.  The District anticipates that the location and certain qualities of the Property will make it extremely attractive to developers; however, the District’s past experience with a public auction indicates that such a process will not allow the District to take advantage of the potential of the Property.  Thus, the District would like to sell the Property via a Request for Proposals.

The Property

The District owns certain real property located at 5609 Russell Avenue, Firebaugh California and consisting portions of APN 010-020-12 and 017-140-04 located within the unincorporated area of Firebaugh (“Property”);

Previous Bid Auctions

On December 12, 2016 the District adopted and approved a resolution approving the District’s Advisory Committee’s recommendations to sell the entire Oro Loma School Site, declaring the entire Oro Loma School site surplus, and authorizing the offer of the entire Oro Loma School site for sale pursuant to California law.  The District offered the entire Oro Loma School Site site for sale to public agencies pursuant to the surplus property procedures set forth in Education Code sections 17464-17465 and 17485 et seq. and to public benefit non-profit organizations pursuant to Education Code section 17464. 

After concluding all required negotiation and notice periods with applicable agencies and organizations (and receiving no offers to negotiate or interest from any of the agencies or organizations), completing title analyses, complying with posting and publication requirements, and preparing and disseminating extensive bid package documents, the District conducted a public bid hearing for the sale of the entire Oro Loma School site on December 12, 2016.  Despite sending a bid package, an addendum and contacting potential bidders, no written or oral bids were submitted.  The public bid procedure did not attract any interest in the entire Oro Loma School site.

Therefore, despite good faith efforts, the District was not able to dispose of the entire Oro Loma School site under the surplus property bid procedures set forth in Education Code section 17466 et seq.

Subsequently, the District’s Board of Trustees adopted a resolution requesting a waiver of the competitive bidding procedures required under the Education Code and further requesting permission to issue an RFP for the sale of all, or a portion, of the Oro Loma School site.  The State Board of Education approved the District’s waiver request on ___________, and the District subsequently issued an RFP regarding the sale of a portion of the Oro Loma School site.  The District did have more success with this process and did receive interest in the Oro Loma School site.  However, the proposed transaction was not able to be completed due to timing and the current financial climate.  

The District let the previous waver expire and again attempted to sell the Property pursuant to a competitive bid process.  Despite sending a bid package, an addendum and contacting potential bidders, no written or oral bids were submitted at the District’s bid hearing on December 12, 2016.  Now the District desires to obtain a waiver to try and sell the Property again through an RFP process.  

Proposed Process for Selling the Property

Based on previous experience, consultations with experts, and on its knowledge of the surrounding community, the District has concluded that offering the Property for sale through a Request for Proposals, followed by further negotiations, will allow more flexibility and produce a better outcome.   

In the current real estate market climate, a bid auction scenario is not able to attract serious and capable buyers to this Property.  The District’s previous experience with a lack of interest from bidders has shown the District that it needs the ability to be flexible and work with potential buyers to create a valuable package.  A waiver from the surplus property bid auction requirements will allow the District to do this.  The District will work with a broker to develop a strategic plan for advertising and marketing the Property in order to solicit proposals from potential buyers interested in the Property.  

Conclusion

The sale of the Property will allow the District to continue to provide a high-quality educational experience for its students.  The District will work closely with consultants to ensure that the process by which the Property is sold is fair, open and competitive.  As indicated above, such a process will produce a better result than a second attempt at a bid auction for both the District and the community.

Student Population: 2366
City Type: Rural
Public Hearing Date: 1/19/2017
Public Hearing Advertised: notice to newspaper, notice posted to each school, notice posted to three public places in the district.
Local Board Approval Date: 1/19/2017
Community Council Reviewed By: DPOLTA, CSEA #761, and each school site council on 01/10/2017.
Community Council Reviewed Date: 1/10/2017
Community Council Objection: N
Community Council Objection Explanation: 
Audit Penalty YN: N
Categorical Program Monitoring: N
Submitted by: Mr. William Spalding
Position: Superintendent
E-mail: wspalding@dpol.net 
Telephone: 209-392-0203
Fax: 
Bargaining Unit Date: 01/10/2017

Name: CSEA #761

Representative: Jamie Sarginson

Title: CSEA #761 President

Position: Support

Comments: 

Bargaining Unit Date: 01/10/2017

Name: DPOLTA

Representative: Marty Thompson

Title: DPOLTA President

Position: Support

Comments 
California Department of Education

WAIVER SUBMISSION - General
CD Code: 4369708
Waiver Number: 16-2-2017

Active Year: 2017
Date In: 2/14/2017 5:49:30 PM
Local Education Agency: Union Elementary
Address: 5175 Union Ave.
San Jose, CA 95124
Start: 5/10/2017

End: 5/10/2019
Waiver Renewal: N
Previous Waiver Number: 
    Previous SBE Approval Date: 
Waiver Topic: Sale or Lease of Surplus Property 
Ed Code Title: Lease of Surplus Property 

Ed Code Section: 17466, 17469, 17472, 17473, 17474, 17475   
Ed Code Authority: 33050-33053
Ed Code or CCR to Waive: Section 17466:  Before ordering sale or lease of any property the governing board, in a regular open meeting, by a two thirds vote of all its members, shall adopt a resolution, declaring its intention to sell or lease the property, as the case may be.  The resolution shall describe the property proposed to be sold or leased in such a manner as to identify it [and shall specify the minimum price or rental and the terms upon which it will be sold or leased and the commission, or rate thereof, if any, which the board will pay to a licensed real estate broker out of the minimum price or rental.  The resolution shall fix a time not less than three weeks thereafter for a public meeting of the governing board to be held at its regular place of meeting, at which sealed proposals to purchase or lease will be received and considered]

RATIONALE:  The aforementioned language to be waived allows the District to avoid specifying a minimum bid at a public meeting and would allow the District to set its own terms and conditions and remove references to minimum bids and actions to be taken with “sealed’ bids.  The District would instead negotiate proposals with various land developers and/or real estate agents/brokers – Individual negotiations would be confidential.

Section 17469: Notice of the adoption of the resolution [and of the time and place of holding the meeting] shall be given by posting copies of the resolution signed by the board or by a majority thereof in three public places in the district, [not less than 15 days before the date of the meeting, and by publishing the notice not less than once a week for three successive weeks before the meeting in a newspaper of general circulation published in the county in which the district or any part thereof is situated, if any such newspaper is published therein] ??

RATIONALE:  Provides for more flexibility in the timing between adopting the resolution of intent to lease and selecting the desired proposal.  Furthermore, District will work closely with consultants to ensure that the process by which the property is leased is fair, open, and competitive.  The process the District will use will be designed to get the best result for the District, the schools, and the community.

Section 17472:  [At the time and place fixed in the resolution for the meeting of the governing body, all sealed] Proposals which have been received shall, in a public session, be opened, examined, and declared by the Board.  [Of the proposals submitted which conform to all terms and conditions specified in the resolution of intention to sell or to lease and which are made by responsible bidders, the proposal which is the highest after deducting there from the commission, if any, to be paid to a licensed real estate broker in connection therewith, shall be finally accepted, unless a higher oral bid is accepted or the Board rejects all bids]

RATIONALE:  The aforementioned language to be waived allows the District to determine what constitutes the most “desirable” bid, set its own terms and conditions, and would remove the requirement that an oral bid be accepted.

Section 17473:  Entire section pertaining to oral bids to be waived.

RATIONALE:  Waiving this section would allow the District to eliminate the oral bidding process.

Section 17474:  Entire section proposed to be waived.

RATIONALE:  Waiving the section pertaining to oral bidding process eliminates technical language related to commissions paid to brokers who procure the winning oral bid.

Section 17475:  The final acceptance by the governing body may be made.[either at the same session or at any adjourned session of the same meeting held within 60 10 days next following.]

RATIONALE:  Proposed language change would allow the District more flexibility in timing of final acceptance.

Outcome Rationale: 
The District proposes to use the Request for Proposals (RFP) process to realize the asset potential of the subject property.  Approval of the proposed waiver would allow District to ground lease property using a broker process, thereby maximizing the proceeds from such sale and/or lease.

Student Population: 5753
City Type: Urban
Public Hearing Date: 2/13/2017
Public Hearing Advertised: In addition to posting on District Website as official public hearing:      _X_ Notice in a newspaper   _X__ Notice posted at each school   _X_ Other: Posted @ District Office + District Website
Local Board Approval Date: 2/13/2017
Community Council Reviewed By: District Advisory Committee - Surplus Lands Consideration
Community Council Reviewed Date: 1/20/2017
Community Council Objection: N
Community Council Objection Explanation: 
Audit Penalty YN: N
Categorical Program Monitoring: N
Submitted by: Mr. Paulo Hernandez
Position: Real Estate Consultant
E-mail: paulo.h.jph@gmail.com 
Telephone: 408-390-1397
Fax: 
Bargaining Unit Date: 01/26/2017

Name: California School Employees Association (CSEA)

Representative: Rebecca Garcia

Title: President

Position: Support

Comments:
Revised:  4/26/2017 4:46 PM
Revised:  4/26/2017 4:46 PM

