tlsb-cfird-nov17item03

Page 3 of 3

	California Department of Education

Executive Office

SBE-003 (REV. 09/2011)

tlsb-cfird-nov17item03
	ITEM #13 

	[image: image1.png]





             
	CALIFORNIA STATE BOARD OF EDUCATION
NOVEMBER 2017 AGENDA

	SUBJECT

Instructional Materials Adoptions—Adopt Proposed Amendments to California Code of Regulations, Title 5, Section 9517.3.
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SUMMARY OF THE ISSUE(S)

Education Code (EC) Section 60213 requires the California Department of Education (CDE) to assess a fee from publishers participating in State Board of Education (SBE) instructional materials adoptions. The attached proposed amendment to Title 5 of the California Code of Regulations (5 CCR) Section 9517.3 is necessary in order to conduct instructional materials adoptions pursuant to EC Section 60213.
At its July 2017 meeting, the SBE approved the commencement of the rulemaking process to amend 5 CCR Section 9517.3 for instructional materials adoptions. There were no changes made to the proposed regulations based on the public comment period, so approval of this item would authorize CDE to seek adoption from the Office of Administrative Law (OAL).
RECOMMENDATION

The CDE recommends the SBE take the following actions:

· Approve the Final Statement of Reasons.

· Formally adopt the proposed regulations approved by the SBE at the July 2017 meeting. No amendments or edits have been made to the proposed regulations. 

· Direct the CDE to submit the rulemaking file to the OAL for approval.

· Authorize the CDE to take any necessary ministerial action to respond to any direction or concern expressed by the OAL during its review of the rulemaking file.

BRIEF HISTORY OF KEY ISSUES

Pursuant to EC Section 60200, the SBE is directed to adopt instructional materials "at least once…every eight years" per subject. EC Section 60213 requires the CDE to notify publishers of a pending adoption and that publishers choosing to participate will be assessed a fee based upon the number of instructional materials programs the publisher indicates will be submitted for review and the number of grade levels proposed to be covered by each program. The law also allows the SBE to reduce the fee for defined "small publishers" applying for such a reduction. Revenue derived from these fees is budgeted as reimbursements for adoption costs. 

The proposed amendments to 5 CCR Section 9517.3 would establish the details for participation, including the fee amount. In that EC Section 60213 stipulates that the fee “shall cover the cost of conducting the adoption” and that “general fund revenue shall not be used for the cost of conducting an adoption of instructional materials,” the CDE has raised the fee that has been set since 2005 from $5,000 to $8,000 per grade level submitted. Based on an internal analysis of the revenue and expenditures of past instructional materials adoptions and projections for the future, CDE has concluded that the proposed fee is necessary to cover the cost of an adoption. 

SUMMARY OF PREVIOUS STATE BOARD OF EDUCATION DISCUSSION AND ACTION

The California Constitution, Article 9, Section 7.5 provides that the SBE shall adopt instructional materials for use in grades one through eight (and pursuant to EC Section 60200, kindergarten). 

In 2014 and 2015, the SBE adopted instructional materials for mathematics and English language arts/English language development, respectively. The CDE and SBE are currently engaged in the instructional materials adoption process for history–social science, which will culminate in a SBE adoption action in November 2017. The CDE and SBE are scheduled to conduct an instructional materials adoption for science in 2018. 
Since the 2014 mathematics adoption, California statute has required publisher participation fees specified for each individual adoption, and in each case the SBE has authorized both the commencement of the rulemaking process and the final regulations. EC Section 60213, authorized via the Education Trailer Bill of 2017, stipulates that all future adoptions shall include a publisher participation fee, which necessitates this rulemaking process. 
At its July 2017 meeting, the SBE approved the commencement of the rulemaking process to amend 5 CCR Section 9517.3 for instructional materials adoptions (see http://www.cde.ca.gov/be/ag/ag/yr17/documents/jul17item12.doc).
FISCAL ANALYSIS (AS APPROPRIATE)

The proposed amendments will not result in any additional costs or savings to local educational authorities, state agencies, or federal funding to the state. EC Section 60213 provides that (1) no state general funds may be used for the cost of conducting an adoption, (2) a fee may be assessed to any publishers that choose to participate in the adoption process, (3) the fee charged to publishers shall offset the cost of conducting the adoption process and shall reflect CDE’s best estimate of the cost, and (4) revenue derived from the fees shall be budgeted as reimbursements and will be subject to review through the annual budget process. 

An Economic Fiscal Impact Statement is provided as Attachment 3.

ATTACHMENT(S)

Attachment 1: Final Statement of Reasons (1 page)

Attachment 2: Proposed Regulations (2 pages)

Attachment 3: Economic and Fiscal Impact Statement (STD. 399) (5 pages)
FINAL STATEMENT OF REASONS

Instructional Materials Adoptions

UPDATE OF INITIAL STATEMENT OF REASONS

The original proposed text was made available for public comment for at least 45 days from July 28, 2017, through September 11, 2017. No comments were received during the 45-day comment period.

A public hearing was held at 9:00 a.m. on September 11, 2017, at the California Department of Education. No oral comments were received at the public hearing.
SUMMARY AND RESPONSE TO COMMENTS RECEIVED DURING THE INITIAL NOTICE PERIOD OF JULY 28, 2017, THROUGH SEPTEMBER 11, 2017

No written comments were received during the initial notice period of July 28, 2017, through September 11, 2017.

ALTERNATIVES DETERMINATION 

The State Board of Education has determined that no alternative would be more effective in carrying out the purpose for which the regulation is proposed or would be as effective and less burdensome to affected private persons than the proposed regulation or would be more cost effective to affected private persons and equally effective in implementing the statutory policy or other provisions of law.

LOCAL MANDATE DETERMINATION 

The proposed regulations do not impose any mandate on local agencies or school districts.

The State Board of Education has illustrated changes to the original text in the following manner: text originally proposed to be added is underlined; text proposed to be deleted is displayed in strikeout. 

TITLE 5. EDUCATION

Division 1. State Department of Education

Chapter 9. Instructional Materials

Subchapter 1. Elementary Instructional Materials

Article 2. Adoption of Curriculum Frameworks and Instructional Materials – Procedures
§ 9517.3. History-Social Science Instructional Materials Adoptions.


(a) The State Board of Education (SBE) adoptions of basic instructional materials for history-social science (HSS) shall be conducted according to the following requirements:


(1) CDE staff shall prepare the following documents for review and approval of the SBE at a public meeting:


(A) A Schedule of Significant Events specific to the HSS subject matter adoption;


(B) A notice of intent to hold the HSS an adoption with the information specified in section 9517.3(a)(2)(A) and (B);


(2) A notice of intent to hold the HSS an adoption shall be posted on the CDE Web site, shall be mailed to all publishers who have participated in prior adoptions, shall be mailed and distributed to all publishers known to produce basic instructional materials in that subject, and shall be made available upon request.

The notice shall include:


(A) A Schedule of Significant Events.


(B) A statement that each publisher choosing to participate will be charged a fee as described in section 9517.3(a)(4).


(3) Each publisher shall provide a statement of intent to submit to the CDE in accordance with the dates set forth in the Schedule of Significant Events that specifies the following:


(A) Number of programs that the publisher will submit.


(B) Number of grade levels covered by each program.


(4) Based on the information included in a publisher's statement of intent to submit, the CDE shall assess a fee of $5,000 $8,000 per grade level for each program submitted for review. The fee shall be payable by the publisher even if the publisher subsequently chooses to withdraw a program or reduce the number of grade levels submitted for review.


(5) A “small publisher” as defined in Education Code section 60212(f)(2) 60213(d)(2), may request a reduction of the fee by submitting documentation in accordance with the date set forth in the Schedule of Significant Events, that includes the following:


(A) A statement of earnings for the most recent three fiscal years.


(B) A statement verifying the number of full-time employees excluding contracted employees.


(C) A statement verifying that the small publisher is independently owned or operated and is not dominant in its field for the subject matter being submitted.


(b) The HSS a Adoptions shall follow all other procedures set forth in this article.

Note: Authority cited: Sections 33031 and 60206, Education Code. Reference: Sections 60200, 60207 and 60213 60212, Education Code.
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