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CALIFORNIA STATE BOARD OF EDUCATION
November 2017 AGENDA
 FORMCHECKBOX 
 General Waiver

	SUBJECT

Request by two school districts to waive all or portions of California Education Code sections specific to statutory provisions for the sale or lease of surplus property. 

Waiver Numbers:
                      Jurupa Unified School District 13-7-2017
                      San Bruno Park Elementary School District 1-7-2017


	 FORMCHECKBOX 
 Action
 FORMCHECKBOX 
 Consent




	SUMMARY OF THE ISSUES


The Jurupa Unified School District is requesting a waiver of California Education Code sections 17455, 17461, 17466, 17468, 17469, 17470, 17472, 17473, 17474, 17475, 17476, 17477, and 17478, which will allow the district to sell one piece of property using a “request for proposal” process, thereby maximizing the proceeds of the sale. The State Board of Education (SBE) previously approved Waiver Number 5-7-2014-W-08 on November 4, 2014, which expired on July 19, 2016. 
The San Bruno Park Elementary School District is requesting a waiver of California Education Code sections 17455, 17466, 17469, 17472, 17473, 17474, and 17475, which will allow the district to sell one piece of property using a “request for proposal” process, thereby maximizing the proceeds of the sale.
Authority for Waiver: Education Code (EC) Section 33050

	RECOMMENDATION


 FORMCHECKBOX 
  Approval   FORMCHECKBOX 
  Approval with conditions   FORMCHECKBOX 
  Denial
The California Department of Education recommends approval with the following conditions: that the final acceptance by the governing boards of the Jurupa Unified and San Bruno Elementary School Districts be made within 60 days of the meeting in which proposals are received, and that the reasons for the acceptance be discussed in public session and included in the minutes of the meeting.  
	SUMMARY OF KEY ISSUES


Under provisions of EC sections 33050 through 33053, the districts are requesting that specific portions of the EC relating to the sale or lease of surplus property be waived.

The Jurupa Unified School District complied with the surplus property requirements set forth in the Education Code in an effort to sell the former Limonite K-8 School Site. Such efforts were unsuccessful, and thus, given current market conditions and the location of the property, the district desires to utilize more standard commercial real estate practices to dispose of the property, including the use of a broker to advertise and market the property for a negotiated sale, rather than sale at an auction. The district has also affirmed that their reference to there being attachments included with the waiver request were in error, and that there are in fact no attachments.

The San Bruno Park Elementary School District desires to have the requested Education Code sections waived because the waiver of these sections will allow the district to maximize its return on the sale or lease of the district's former Engvall School site, located at 2101 Sneath Lane, San Bruno, California. The district has determined that this site is no longer needed for school purposes. It is the desire of the district to attract potential buyers or long-term lessees who will not only pay maximum price for the property, but who will also enhance the surrounding neighborhood. Based on past sales and leases of real property in our area and the location of the property, the district anticipates attracting much greater interest from potential buyers or lessees through a Request for Proposal process than a bid process.
Demographic Information: 
The Jurupa Unified School District has a student population of 19,194 and is located in a suburban area of Riverside County. 
The San Bruno Park Elementary School District has a student population of 2,700 and is located in an urban area of San Mateo County.
Because this is a general waiver, if the SBE decides to deny the waiver, it must cite one of the seven reasons in EC 33051(a), available at http://leginfo.legislature.ca.gov/faces/codes_displaySection.xhtml?lawCode=EDC&sectionNum=33051.
	SUMMARY OF PREVIOUS STATE BOARD OF EDUCATION DISCUSSION AND ACTION


The State Board of Education has approved all previous waivers regarding the bidding process and the sale or lease of surplus property. The districts are requesting to waive the same or similar provisions for the sale of surplus property. 
The State Board of Education previously approved Waiver Number 5-7-2014-W-08 for Jurupa Unified School District on November 4, 2014, which expired on July 19, 2016.
	FISCAL ANALYSIS (AS APPROPRIATE)


The flexibility in property disposition requested herein will allow the Jurupa Unified School District to maximize revenue from the sale of the property. 
The flexibility in property disposition requested herein will allow the San Bruno Park Elementary School District to maximize revenue from the sale of the property. 
	ATTACHMENT(S)


Attachment 1: Summary Table (1 page)

Attachment 2: Jurupa Unified School District General Waiver Request 13-7-2017          (6 pages). (Original waiver request is signed and on file in the Waiver Office.)
Attachment 3: San Bruno Park Elementary School District General Waiver Request     1-7-2017 (3 pages). (Original waiver request is signed and on file in the Waiver Office.)

Summary Table
	Waiver Number
	School District
	Property
	Period of Request
	Local Board Approval Date
	Public Hearing Date
	Bargaining Unit, Representatives Consulted, Date, and Position
	Advisory Committee Consulted


	13-7-2017
	Jurupa Unified
	4850 Pedley Rd., Jurupa Valley CA 92509

	Requested:
August 1, 2017 to July 31, 2019

Recommended: August 1, 2017 to July 30, 2019
	July 17, 2017
	July 17, 2017
Public Hearing Advertised: Publication in a local newspaper, specifically The Press Enterprise

7/7/2017

	California School Employees Association-Jurupa

Diana Strona, President, CSEA Jurupa 392
June 29, 2017
Support
National Education Association - Jurupa

Paul Swan Vanlent, President-Elect, NEA-Jurupa
June 29, 2017
Support
	District Facility Advisory Committee

	1-7-2017
	San Bruno Park Elementary
	500 Acacia Ave., San Bruno, CA 94066
	Requested:

September 1, 2017 to August 31, 2019


Recommended: September 1, 2017 to August 30, 2019
	June 28, 2017
	June 28, 2017
Public Hearing Advertised: Newspaper, Posted at school sites and agendized per Brown Act

	San Bruno Education Association

Karen Byrne, President
June 19, 2017

Neutral
	Budget Advisory Committee
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September 19, 2017
California Department of Education

WAIVER SUBMISSION - General

CD Code: 3367090
Waiver Number: 13-7-2017

Active Year: 2017
Date In: 7/19/2017 8:19:10 PM
Local Education Agency: Jurupa Unified School District
Address: 4850 Pedley Rd.
Jurupa Valley, CA 92509
Start: 8/1/2017

End: 7/31/2019
Waiver Renewal: Y
Previous Waiver Number: 5-7-2014
    Previous SBE Approval Date: 11-4-2014

Waiver Topic: Sale or Lease of Surplus Property 
Ed Code Title: Sale of Surplus Property 

Ed Code Section: 17455-17478
Ed Code Authority: 33050-33053
Ed Code or CCR to Waive: The Jurupa Unified School District (“District”) respectfully requests a waiver from further compliance with the following stricken provisions of the Education Code with respect to the proposed sale of the District’s surplus former Limonite K-8 School Site identified as Riverside County Assessor Parcel Nos. 165-120-007, 165-120-016, 165-130-019, 165-130-021, 165-130-028, and 165-130-029, located at or near 9061, 9081, and 9149 Limonite Avenue, Jurupa, California (“Property”):

Education Code § 17455

“The governing board of any school district may sell any real property belonging to the school district or may lease for a term not exceeding 99 years, any real property, together with any personal property located thereon, belonging to the school district which is not or will not be needed by the district for school classroom buildings at the time of delivery of title or possession. The sale or lease may be made without first taking a vote of the electors of the district[, and shall be made in the manner provided by this article].”

The District respectfully requests this waiver renewal because it is seeking to avoid future public auctions so that it may enter into direct negotiations with a purchaser and sell the Property.  This waiver renewal removes references to the public auction or the auction process.

Education Code § 17461(a)

“(a) The governing board of any school district that has, by majority vote, established a standard rate or rates for the lease pursuant to this article of its real property may, by majority vote, delegate to the officer or employee as the governing board may designate, the power to enter into any lease, for and on behalf of the district, of any real property of the school district, with respect to which real property [either the district has received only one sealed proposal that conforms with the existing standard rate or rates, from a responsible bidder, and no oral bid that would meet the requirements of Section 17473, or] the lease is to be entered into pursuant to Section 17480.”

The District respectfully requests this waiver renewal because it is seeking to avoid future public auctions so that it may enter into direct negotiations with a purchaser and sell the Property.  This waiver renewal removes references to the public auction or the auction process.

Education Code § 17466

“Before ordering the sale or lease of any property the governing board, in a regular open meeting, by a two-thirds vote of all its members, shall adopt a resolution, declaring its intention to sell or lease the property, as the case may be. The resolution shall describe the property proposed to be sold or leased in such manner as to identify it [and shall specify the minimum price or rental and the terms upon which it will be sold or leased] and the commission, or rate thereof, if any, which the board will pay to a licensed real estate broker [out of the minimum price or rental. The resolution shall fix a time not less than three weeks thereafter for a public meeting of the governing board to be held at its regular place of meeting, at which sealed proposals to purchase or lease will be received and considered].”

The District respectfully requests this waiver renewal because it is seeking to avoid future public auctions so that it may enter into direct negotiations with a purchaser and sell the Property.  This waiver renewal removes references to the public auction or the auction process.

Education Code § 17468

“If, in the discretion of the board, it is advisable to offer to pay a commission to a licensed real estate broker who is instrumental in obtaining any proposal, the commission shall be specified in the resolution. No commission shall be paid unless there is contained in or with the [sealed] proposal [or stated in or with the oral bid], which is finally accepted, the name of the licensed real estate broker to whom it is to be paid, and the amount or rate thereof. Any commission shall, however, be paid only out of money received by the board from the sale or rental of the real property.”

The District respectfully requests this waiver renewal because it is seeking to avoid future public auctions so that it may enter into direct negotiations with a purchaser and sell the Property.  This waiver renewal removes references to the public auction or the auction process.

Education Code § 17469

“Notice of the adoption of the resolution [and of the time and place of holding the meeting] shall be given by posting copies of the resolution signed by the board or by a majority thereof in three public places in the district[, not less than 15 days before the date of the meeting, and by publishing the notice not less than once a week for three successive weeks before the meeting in a newspaper of general circulation published in the county in which the district or any part thereof is situated, if any such newspaper is published therein].”

The District respectfully requests this waiver renewal because it is seeking to avoid future public auctions so that it may enter into direct negotiations with a purchaser and sell the Property.  This waiver renewal removes references to the public auction or the auction process.
Education Code § 17470

“[(a) The governing board of a school district that intends to sell real property pursuant to this article shall take reasonable steps to ensure that the former owner from whom the district acquired the property receives notice of the public meeting prescribed by Section 17466, in writing, by certified mail, at least 60 days prior to the meeting.

“[(b)The governing board of a school district shall not be required to accord the former owner the right to purchase the property at the tentatively accepted highest bid price nor to offer to sell the property to the former owner at the tentatively accepted highest bid price.]

In its initial attempts to sell the Property, the District informed the former owner(s) of the Property under this section.  However, the District respectfully requests that it not have to inform the former owners again.  This waiver renewal also removes references to the public auction or the auction process.

Education Code § 17472

“[At the time and place fixed in the resolution for the meeting of the governing body, all sealed proposals which have been received shall, in public session, be opened, examined, and declared by the board. Of the proposals submitted which conform to all terms and conditions specified in the resolution of intention to sell or to lease and which are made by responsible bidders, the proposal which is the highest, after deducting therefrom the commission, if any, to be paid a licensed real estate broker in connection therewith, shall be finally accepted, unless a higher oral bid is accepted or the board rejects all bids.]”

The District respectfully requests this waiver renewal because it is seeking to avoid future public auctions so that it may enter into direct negotiations with a purchaser and sell the Property.  This waiver renewal removes references to the public auction or the auction process.

Education Code § 17473

“[Before accepting any written proposal, the board shall call for oral bids. If, upon the call for oral bidding, any responsible person offers to purchase the property or to lease the property, as the case may be, upon the terms and conditions specified in the resolution, for a price or rental exceeding by at least 5 percent, the highest written proposal, after deducting the commission, if any, to be paid a licensed real estate broker in connection therewith, then the oral bid which is the highest after deducting any commission to be paid a licensed real estate broker, in connection therewith, which is made by a responsible person, shall be finally accepted. Final acceptance shall not be made, however, until the oral bid is reduced to writing and signed by the offeror.]”

The District respectfully requests this waiver renewal because it is seeking to avoid future public auctions so that it may enter into direct negotiations with a purchaser and sell the Property.  This waiver renewal removes references to the public auction or the auction process.

Education Code § 17474

“[In the event of a sale on a higher oral bid to a purchaser procured by a licensed real estate broker, other than the broker who submitted the highest written proposal, and who is qualified as provided in Section 17468 of this code, the board shall allow a commission on the full amount for which the sale is confirmed. One-half of the commission on the amount of the highest written proposal shall be paid to the broker who submitted it, and the balance of the commission on the purchase price to the broker who procured the purchaser to whom the sale was confirmed.]”

The District respectfully requests this waiver renewal because it is seeking to avoid future public auctions so that it may enter into direct negotiations with a purchaser and sell the Property.  This waiver renewal removes references to the public auction or the auction process.

Education Code § 17475

“[The final acceptance by the governing body may be made either at the same session or at any adjourned session of the same meeting held within the 10 days next following.]”

The District respectfully requests this waiver renewal because it is seeking to avoid future public auctions so that it may enter into direct negotiations with a purchaser and sell the Property.  This waiver renewal removes references to the public auction or the auction process.

Education Code § 17476

“The governing body may at the session, if it deems such action to be for the best public interest[, reject any and all bids, either written or oral, and] withdraw the property from sale or lease.”

The District respectfully requests this waiver renewal because it is seeking to avoid future public auctions so that it may enter into direct negotiations with a purchaser and sell the Property.  This waiver renewal removes references to the public auction or the auction process.

Education Code § 17477

“[(a) 

“(1) If the governing board has complied with the provisions of this article, and no proposals are submitted or the proposals submitted do not conform with all terms and conditions specified in the resolution of intent to lease, the governing board may within one year thereafter, or one year after the passage of 30 days from the rejection of a public entity's nonconforming proposal, as appropriate, lease such real property, together with any personal property located thereon, to any lessee, at a price not less than fair market value in accordance with any terms and conditions agreed upon by the governing board and the lessee, except that the term of a lease shall not exceed three years. Sections 17461, 17464, and 17466 to 17469, inclusive, and Sections 17471 to 17473, inclusive, shall not apply to the lease.

“(2) The governing board may by majority vote delegate an officer or employee of the district, or any other third person, to secure a lessee and to negotiate the terms and conditions of the lease. However, the lease shall not be executed unless the governing board by majority vote, at a public meeting, approves the lease.

“(3) If a public entity has submitted a nonconforming proposal, the governing board shall not take any action pursuant to this subdivision until 30 days after the rejection of the proposal.

“(b) Subdivision (a) shall not apply if a public entity has submitted a proposal that does not conform with all the terms and conditions specified in the resolution of intent to lease, and if the public entity requests, in writing, within 30 days from the rejection of its proposal, that the governing board lease the real property, subject to the resolution of intent, in accordance with this article.]”

The District respectfully requests this waiver renewal because it is seeking to avoid future public auctions so that it may enter into direct negotiations with a purchaser and sell the Property.  This waiver renewal removes references to the public auction or the auction process.

Education Code § 17478

“Any resolution of acceptance [of any bid] made by the governing body authorizes and directs the president of the governing body, or other presiding officer, or the members thereof, to execute a deed or lease and to deliver it upon performance and compliance by the purchaser or lessee of all the terms or conditions of his or her contract to be performed concurrently therewith.”

The District respectfully requests this waiver renewal because it is seeking to avoid future public auctions so that it may enter into direct negotiations with a purchaser and sell the Property.  This waiver renewal removes references to the public auction or the auction process.

Outcome Rationale: The Jurupa Unified School District complied with the surplus property requirements set forth in the Education Code in an effort to sell the former Limonite K-8 School Site. Such efforts were unsuccessful, and thus, given current market conditions and the location of the property, the District desires to utilize more standard commercial real estate practices to dispose of the property—including the use of a broker to advertise and market the property for a negotiated sale, rather than sale at an auction. Please see attached documents, which are attached hereto and incorporated herein by this reference, for more detailed information.

Student Population: 19194
City Type: Suburban
Public Hearing Date: 7/17/2017
Public Hearing Advertised: Publication in a local newspaper, specifically The Press Enterprise 7/7/2017
Local Board Approval Date: 7/17/2017
Community Council Reviewed By: District Facility Advisory Committee
Community Council Reviewed Date: 6/29/2017
Community Council Objection: N
Community Council Objection Explanation: 

Audit Penalty YN: N
Categorical Program Monitoring: N
Submitted by: Ms. Paula Ford
Position: Assistant Superintendent, Business Services
E-mail: pford@jusd.k12.ca.us
Telephone: 951-360-4157
Fax: 951-360-4163
Bargaining Unit Date: 06/29/2017

Name: California School Employees Association-Jurupa

Representative: Diana Strona

Title: President, CSEA Jurupa 392

Position: Support

Comments: 
Bargaining Unit Date: 06/29/2017

Name: National Education Association - Jurupa

Representative: Paul Swan Vanlent

Title: President-Elect, NEA-Jurupa

Position: Support

Comments: 
California Department of Education

WAIVER SUBMISSION - General

CD Code: 4169013
Waiver Number: 1-7-2017

Active Year: 2017
Date In: 7/5/2017 4:09:34 PM
Local Education Agency: San Bruno Park Elementary School District
Address: 500 Acacia Ave.
San Bruno, CA 94066
Start: 9/1/2017

End: 8/31/2019
Waiver Renewal: N
Previous Waiver Number: 
    Previous SBE Approval Date: 

Waiver Topic: Sale or Lease of Surplus Property 
Ed Code Title: Sale of Surplus Property 

Ed Code Section: 17455, 17466, 17469, 17472, 17473, 17474, 17475
Ed Code Authority: 17388
Ed Code or CCR to Waive: The San Bruno Park School District desires to waive the following sections and portions of the Education Code lined out below:

17455. The governing board of any school district may sell any real property belonging to the school district or may lease for a term not exceeding 99 years, any real property, together with any personal property located thereon, belonging to the school district which is not or will not be needed by the district for school classroom buildings at the time of delivery of title or possession. The sale or lease may be made without first taking a vote of the electors of the district, and shall be made in the manner provided by this article.
Rationale: The San Bruno Park School District requests the specified Education Code sections be waived in order to allow the District to maximize the return on the sale or lease of one of its sites in a manner that best serves our schools and community. The District would like to offer the property for sale or lease through Requests for Proposals followed by further negotiations using the services of a broker who will advertise and solicit proposals from potential buyers.  The article referenced by Education Code Section 17455 consists of sections 17455 through 17484, which contain provisions regarding the sale or lease of real property that are inconsistent with the manner in which the District hopes to market the property.
The District will work closely with consultants to ensure that the process by which the property is sold or leased is fair, open, and competitive. The process the District will use will be designed to get the best result for the District, the schools, and the community.


17466. Before ordering the sale or lease of any property the governing board, in a regular open meeting, by a two-thirds votes of all its members, shall adopt a resolution, declaring its intention to sell or lease the property, as the case may be. The resolution shall describe the property proposed to be sold or leased in such manner as to identify it and shall specify the minimum price or rental and the terms upon which it will be sold or leased and the commission, or rate thereof, if any, which the board will pay to a licensed real estate broker out of the minimum price or rental.  The resolution shall fix a time not less than three weeks thereafter for a public meeting of the governing board to be held at its regular place of meeting, at which sealed proposals to purchase or lease will be received and considered.
Rationale: The language to be waived provides for a minimum price or rental and requires sealed proposals to purchase or lease the property. This requirement restricts the District’s flexibility in negotiating price, payments, and other terms that may yield greater economic and other benefits to the District than a sealed bid process.

17469.  Notice of the adoption of the resolution and of the time and place of holding the meeting shall be given by posting copies of the resolution signed by the board or by a majority thereof in three public places in the district, not less than 15 days before the date of the meeting, and by publishing the notice not less than once a week for three successive weeks before the meeting in a newspaper of general circulation published in the county in which the district or any part thereof is situated, if any such newspaper is published therein.

Rationale:  Since the District is requesting to waive the requirement that the resolution adopted pursuant to Education Code section 17466 fix a time not less than three weeks thereafter for a public meeting at which sealed proposals will be received and considered, it also seeks to waive the corresponding provisions in section 17469. 

17472.  At the time and place fixed in the resolution for the meeting of the governing body, all sealed proposals which have been received shall, in public session, be opened, examined, and declared by the board.  Of the proposals submitted which conform to all terms and conditions specified in the resolution of intention to sell or to lease and which are made by responsible bidders, the proposal which is the highest, after deducting therefrom the commission, if any, to be paid a licensed real estate broker in connection therewith, shall be finally accepted, unless a higher oral bid is accepted or the board rejects all bids.
Rationale: With a waiver of the requirement that sealed proposals be received, and that the highest bidder be awarded the contract, the District will be able to sell or lease the property to the party that presents the most favorable proposal to the District.  The Board would, therefore, be able to sell or lease to the party submitting the proposal that best meets the District’s needs. By removing the requirement that an oral bid be accepted, the District would be able to determine what constitutes the most desirable bid.

17473.  Before accepting any written proposal, the board shall call for oral bids.  If, upon the call for oral bidding, any responsible person offers to purchase the property or to lease the property, as the case may be, upon the terms and conditions specified in the resolution, for a price or rental exceeding by at least 5 percent, the highest written proposal, after deducting the commission, if any, to be paid a licensed real estate broker in connection therewith, then the oral bid which is the highest after deducting any commission to be paid a licensed real estate broker, in connection therewith, which is made by a responsible person, shall be finally accepted.  Final acceptance shall not be made, however, until the oral bid is reduced to writing and signed by the offeror. 

Rationale: The District asks that this entire section be waived because the District, in negotiating an agreement to sell or lease the property, will not be accepting oral bids in addition to sealed bids.

17474.  In the event of a sale on a higher oral bid to a purchaser procured by a licensed real estate broker, other than the broker who submitted the highest written proposal, and who is qualified as provided in Section 17468 of this code, the board shall allow a commission on the full amount for which the sale is confirmed.  One-half of the commission on the amount of the highest written proposal shall be paid to the broker who submitted it, and the balance of the commission on the purchase price to the broker who procured the purchaser to whom the sale was confirmed.

Rationale: The District asks that this entire section to be waived because the District, in negotiating an agreement to sell or lease the property, will not be accepting oral bids.

17475. The final acceptance by the governing body may be made either at the same session or at any adjourned session of the same meeting held within the 10 days next following.
Rationale: Rather than specifying a certain number of days or a timeframe, the District seeks flexibility in disposing of the property disposal process.  The District will ensure a public process whereby the reasons for the determination of the most desirable proposal is shared openly.  Prior to the decision to sell or lease a site, a Property Advisory Committee, whose purpose is to advise the District’s Governing Board in the development of District-wide policies and procedures governing the use or disposition of school buildings, space, or property which is not used for school purposes, establishes a priority list of use of surplus space and real property, provides for hearings of community input on acceptable uses of space and real property, and makes a recommendation to the Board regarding the uses of surplus space and real property.  (See, Ed. Code, § 17388.)  

Outcome Rationale: Desired Outcome/Rationale

The San Bruno Park School District desires to have the requested Education Code sections, or portions thereof, waived because the waiver of these sections will allow the District to maximize its return on the sale or lease of the District’s former Engvall School site, located at 2101 Sneath Lane, San Bruno, California.   The District has determined that this site is no longer needed for school purposes.  It is the desire of the District to attract potential buyers or long-term lessees who will not only pay maximum price for the property, but who will also enhance the surrounding neighborhood. Based on past sales and leases of real property in our area and the location of the property, the District anticipates attracting a much greater interest from potential buyers or lessees through a Request for Proposal process than a bid process.

Student Population: 2700
City Type: Urban
Public Hearing Date: 6/28/2017
Public Hearing Advertised: Newspaper, Posted at school sites and agendized per Brown Act
Local Board Approval Date: 6/28/2017
Community Council Reviewed By: Budget Advisory Committee
Community Council Reviewed Date: 6/15/2017
Community Council Objection: Y
Community Council Objection Explanation: One member concerned paperwork not completed and wanted to know where money was budgeted.
Audit Penalty YN: N
Categorical Program Monitoring: N
Submitted by: Ms. Jennifer Peponis
Position: Admin. Assistant to Superintendent
E-mail: jpeponis@sbpsd.k12.ca.us
Telephone: 650-624-3110
Fax: 650-266-9626
Bargaining Unit Date: 06/19/2017

Name: San Bruno Education Association

Representative: Karen Byrne

Title: President

Position: Neutral

Comments:
Revised:  10/25/2017 10:42 AM
Revised:  10/25/2017 10:42 AM

