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2010 Annual Report of Waiver XE "Annual Report of Waiver"  Activity 

California Education Code (EC) Section 33053 states that the:

Department of Education shall annually submit a report to the Governor, Legislature, California State Board of Education, and make the report available to the superintendent and board president of each school district and county office of education. This report shall include a description of the number and types of waivers requested of the board, the actions of the board on those requests, and sources of further information on existing or possible waivers.
This report identifies the number of general and specific waiver requests or instructional materials petitions received from January 1, 2010, to December 31, 2010. These waiver requests are for both state and federal statutes and state regulations. Waiver requests are heard by the State Board of Education (SBE) during regularly scheduled meetings. 
The report also describes the types of waivers received from local educational agencies (LEAs) and the dispositions of those waivers. Each waiver request submitted from a school district or county office of education (COE) is logged into the California Department of Education (CDE) Waiver Office database. Once logged in, requests are tracked until either approved or disapproved by the SBE, returned to the district, or withdrawn by the district.
	Waiver Requests for 2010

	503
	General Waivers

	162
	Specific Waivers

	576
	Federal Waivers

	2
	Instructional Materials Petitions

	1243
	Total Number Received

	
	

	Dispositions of 2010 Waiver Requests
	Percentage

	1079
	Waivers Approved
	 87%

	17
	Waivers Denied
	1.4%

	45
	Waivers Withdrawn
	3.6%

	102
	Waivers with No Formal Action Taken
	   8%

	1243 
	Total Number 


In 2010, 716 more waivers were received than in 2009, which represents a 136 percent increase.
In 2010, the SBE denied 17 waiver requests, slightly lower than the number of denials in 2009. The denial percentage remains low from year to year, and is at 
1.4 percent this year. However, some waiver requests that the CDE recommends for denial are often withdrawn by the district before the SBE meeting, preventing formal denial by the SBE. The number of waivers withdrawn this year was 45, or 3.6 percent of the total. Of the 503 general waiver requests received in 2010, the SBE denied 17, representing 1.4 percent of waivers received. The SBE must cite one of seven reasons found in EC Section 33051 for a general waiver denial. 
In 2010, no action was taken on 102 waiver requests. The majority of these waivers were no longer required because urgency budget bill language changed the statute that was being waived. The remainder of these waivers included requests to waive EC sections that cannot be waived by statute; waivers that were unnecessary due to a permissive statute; the existence of formerly approved waivers that have attained permanent status, 33051(b) applies; waivers that were approved by the State Superintendent of Public Instruction; or waivers that are returned to the LEA for more information.  
The 40 Open Enrollment waivers in the approval column on page 4 of 7 of the Summary of Actions Taken on Waiver by the State Board of Education were approved by no action taken by SBE by the second regular meeting per EC 33052(a).
Purpose and Types of Waivers XE "Purpose and Use of Waivers" 
General Waivers
The purpose of a general waiver is to provide flexibility to a school district or county office of education without undermining the basic intent of the law. Under the SBE’s general waiver authority, EC sections 33050-33053, the governing boards of school districts and county offices of education may request a waiver of most parts of the EC and California Code of Regulations, Title 5 (5 CCR). Charter schools are required to go through their authorizing agency to request waivers under the current statute. 

Non-waivable sections designated in EC Section 33050(a), (1) through (20) include sections dealing with apportionment, school facilities, financial management and control, and kindergarten through grade three (K─3) class size reduction. Other sections of the EC are also specifically excluded from the SBE waiver authority through specific language within the same section or article.
Specific Waivers

Specific waiver requests offer the same flexibility to districts, but have a different process for approval. Some specific waiver requests do not require a school site council meeting, collective bargaining unit participation or parental notice to be included in the waiver request. Spread throughout the EC, specific waiver
authorities are limited in scope to a particular chapter, section, or area of the code. There are only two types of waivers that Charter Schools may submit directly and these are Carl Perkins and Instructional Time Penalties. 
Federal Waivers
Since 2002, the federal No Child Left Behind (NCLB) Act, Title I, has allowed the SBE to grant waivers of portions of that federal statute. The SBE has been designated as the state educational agency for purposes of these waivers. These waiver authorities are found throughout the entire statute, similar to the specific waivers of California statute.
SBE waivers offer flexibility in the implementation of programs to meet needs of students that cannot be met under mandated statutes and regulations. Large numbers of waiver requests related to a specific EC provision indicates the possible need for legislative change. 
Analysis of Some Types of Waivers Received 

Class Size Penalties 

LEAs are increasingly applying for waivers related to class-size requirements. Due to budget constraints, districts are laying off teachers and many districts are increasing the number of students in each classroom. Statute written in 1964, 

EC Section 41376, included penalties for LEAs if class size goes above certain levels in kindergarten through grade eight (K-8). 

Districts may request a waiver of the requirement and the penalties assessed from the SBE. In 2009, a total of five waivers were received. In 2010, CDE saw a significant increase in these waivers and received 92. In 2011, CDE expects this number to go even higher given budget projections.
Educational Interpreter Regulations Waivers

Waiver requests related to educational interpreter regulations slightly increased in 2010. LEAs are required by current state regulations, 5 CCR 3051.16 (b)(3), to hire educational interpreters for deaf and hard of hearing students who meet the qualification standards below: 

By July 1, 2009, and thereafter, an educational interpreter shall be certified by the national Registry of Interpreters for the Deaf (RID), or equivalent; in lieu of RID certification or equivalent, an educational interpreter must have achieved a score of 4.0 or above on the Educational Interpreter Performance Assessment (EIPA), the Educational Sign Skills Evaluation-Interpreter/Receptive, or the National Association of the Deaf/American Consortium of Certified Interpreters assessment. If providing Cued Language transliteration, a transliterator shall possess Testing/Evaluation and Certification Unit certification, or have achieved a score of 4.0 or above on the EIPA - Cued Speech.
Since many educational interpreters throughout the state have found it difficult to achieve a score of 4.0 or above, waiver requests continue to be submitted on their behalf. The Waiver Office received a total of 109 requests in 2010 compared to 91 in 2009.  
Of the 109 waiver requests of this type, 61 were approved, 9 were denied, 16 were withdrawn, and 5 had no action as they were returned to the district for more information. The CDE anticipates a continued need for this type of waiver, mostly for newly hired interpreters.
Quality Education Investment Act

The Quality Education Investment Act (QEIA) was a program designed to settle a lawsuit between the state and the California Teachers’ Association in 2006. This program provided additional funding to the lowest performing schools, and schools with a valid 2005 Academic Performance Index (API) that were ranked in deciles 1 or 2, to increase student achievement.
QEIA funding requires a number of programmatic changes, the most prominent being a reduction of class size by five students compared to the class size in 2005–06, or to 25 students, whichever is lower. The calculation is done by grade level as each grade level has a target average class size based on QEIA Class Size Reduction rules. 

For small schools with a single classroom at each grade level, some grade level targets may be unsustainable. For example, a school that had a classroom at one grade was already comparatively small (e.g., 15 students) in 2005–06, resulted in an exceptionally small class size target in 2009–10. Another common request for waivers of these statutes related to situations in which an exceptionally small number of students at one grade level that artificially depressed the class size for that particular grade, shifts up annually, while the target for each grade level remains static, exacerbating the challenge of meeting specific grade level targets.

In 2010, CDE received 16 QEIA waiver requests. Of the 16, 8 were approved, 
2 were denied , 2 were withdrawn, and.4 had no action. 

School Site Council  
Another area that has remained consistent in waiver requests resulted from the requirement in EC Section 52852 that every school have a schoolsite council of a specific size and composition. The requirement is 12 members for a school 
serving grades nine through twelve, with the composition being half school staff and half students and parents or community members. For elementary schools the requirement is 10 members, comprised of half school staff and half parents or community members.

There are a very large number of small, rural, isolated, or alternative type schools for which this requirement is problematic. Most commonly, waivers were sought to combine school site councils with another school or schools, reduce the total number of members required, or a combination of these two requests.

There were 51 waiver requests for school site council sharing or composition changes in 2009, and 38 in 2010, only a slight decrease. These waivers can only be granted for two years pursuant to the statutory waiver authority.

CDE Recommendations for Board Action

CDE analyzes a waiver request and then makes a recommendation to the SBE. The waiver request is then scheduled for the next SBE meeting. All waiver requests that have evaluation criteria described in EC or in 5 CCR are recommended for approval, and are scheduled for action on the consent calendar. Waiver requests that comply with a previously approved State Board Waiver Policy are also scheduled for action on the waiver consent calendar. All other waiver requests must be placed on the non-consent agenda for action. 

New Waivers
Federal Waivers  

American Recovery and Reinvestment Act (ARRA) waivers were received by CDE in 2010 for the first time. CDE received a total of 520 requests by LEAs to waive up to six types of requirements pertaining to Title I, Part A of the Elementary and Secondary Education Act relating to the ARRA allocations for the 2009–10 fiscal year only. All waivers were granted by the SBE. 
School Accountability Report Card
Portions of EC Sections 35256(c) and 35258, amended by Chapter 918, Statutes of 2007 require that districts post a copy of the annual School Accountability Report Card (SARC) on the district’s website and make hard copies available to the public, including parents, by February 1 of each school year. In the 2010–11 school year, due to budget cuts CDE no longer provided a SARC template with data for districts to use. A total of 121 districts requested that the State Board waive the February 1 deadline and extend it to April 1, 2011 giving the districts additional time to make this information available. Of the 121 waivers received, the State Board approved 111 waivers and took no action on the remaining 10.

Final Disposition of Waivers 
CDE recommends to the SBE to take one of the following three actions on waiver requests: approve, approve with conditions, or deny the waiver request. In order for any motion on a waiver request to be acted upon, motions must be approved by a majority of board members present, and at least six votes are required. If a motion does not get the support of at least six votes to support or deny it, the waiver request is automatically rescheduled to the next SBE meeting. If action is not taken by the second regular meeting for general waivers only, pursuant to EC Section 33052, the waiver request is deemed approved for one year, commencing the first day of the following month. 
Presentations or comments from CDE staff, the LEA requesting the waiver, and/or any other interested party can be made before the waiver request is taken up for a vote. After the meeting, CDE sends a disposition letter to the requesting agency and a copy is kept on file. 
Results/Conclusions

In conclusion, the CDE Waiver Office received and processed an average of 207 waiver requests for each SBE meeting agenda in 2010 compared to 87 in 2009. The Waiver Office promptly responded to LEAs’ needs and to requests for assistance from within the Department while working closely with SBE staff. 
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