info-sdob-csd-jun05item02

Attachment 1

Page 1 of 7


	California Department of Education

SBE-002 (REV 05/17/04)
	info-sdob-csd-jun05item02



	State of California
	Department of Education

	Information memorandum


	Date:
	May 26 2005


	TO:
	Members, STATE BOARD of EDucation


	FROM:
	William J. Ellerbee, Jr., Deputy Superintendent

School & District Operations Branch


	SUBJECT:
	All-Charter District Petitions


	The attached document responds to a request by the State Board of Education (SBE) for background information and clarification on all-charter district (ACD) petition review, approval, renewal, and oversight.
Pursuant to the California Education Code (EC) Section 47606, a school district may convert all of its schools to charter schools provided that certain specified requirements are met. A districtwide charter can be approved only by joint action of the State Superintendent of Public Instruction (SPI) and the SBE. To date, the SPI and the SBE have approved eight all-charter districts. All eight of these charters have been renewed one or more times. 
Limited detail in statute and the lack of any specific regulations provides little guidance for SBE members when considering the authorization and/or renewal of ACD charters. Following the discussion and subsequent denial of an ACD petition at its May 2004 meeting, the SBE requested that staff prepare a summary of background information on ACD petitions to better inform them during consideration of new petitions and/or renewal requests. This request was also timely in light of changes in the law related to the renewal of charters and to the oversight responsibilities of authorizing entities. The attached document provides relevant information on the review process for ACD petitions, the standards and criteria for approval or denial, and the oversight responsibility of the SBE.
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ALL-CHARTER DISTRICTS 

Summary Information Prepared for the State Board of Education

June 2005

Purpose

All-charter districts are one of three types of charters for which the State Board of Education (SBE) has direct approval authority and oversight responsibility. To date, the Superintendent of Public Instruction (SPI) and the SBE have approved eight all-charter districts. All eight of these charters have been renewed one or more times. 
Limited detail in statute and the lack of any specific regulations provides little guidance for SBE members when considering the authorization and/or renewal of all-charter district (ACD) charters. Therefore, at the request of the SBE, staff has prepared this document to provide relevant information on the review process for ACD petitions, the standards and criteria for approval or denial, and the oversight responsibility of the SBE. 
Background

Section 47601 of the California Education Code (EC) establishes that the intent of the Legislature, in enacting charter school law, is to provide opportunities for teachers, parents, pupils, and community members to establish and maintain schools that operate independently from the existing school district structure, as a method to accomplish all of the following:

   (a)
Improve pupil learning.

   (b)
Increase learning opportunities for all pupils, with special emphasis on expanded 
learning experiences for pupils who are identified as academically low achieving.

   (c)
Encourage the use of different and innovative teaching methods.

   (d)
Create new professional opportunities for teachers, including the opportunity to be 
responsible for the learning program at the school site.

   (e)
Provide parents and pupils with expanded choices in the types of educational 
opportunities that are available within the public school system.

   (f)
Hold the schools established under this part accountable for meeting measurable 
pupil outcomes, and provide the schools with a method to change from rule-based 
to performance-based accountability systems.

   (g)
Provide vigorous competition within the public school system to stimulate 
continual improvements in all public schools.

Recognizing that all schools within a district and/or a district comprised of a single school, might desire to become chartered, and that in those instances local approval of such a charter petition by the district itself would be inappropriate, specific requirements and approval authority have been established in EC Section 47606. Pursuant to that section, a school district may convert all of its schools to charter schools if fifty percent of the teachers within the school district sign the charter petition, the charter petition contains all of the requirements set forth in subdivisions (b), (c), (d), (e), and (f) of EC Section 47605, and the petition also contains a provision that specifies alternative public school attendance arrangements for pupils residing within the school district who choose not to attend charter schools. It also specifies that a petition for a districtwide charter can be approved only by joint action of the Superintendent of Public Instruction (SPI) and the SBE.

At its March 1999 meeting, the SBE adopted a process for reviewing and renewing districtwide charter petitions. To date, the SPI and the SBE have approved eight all-charter districts and all of them have been renewed one or more times. Five of the eight districts have a single school and the largest has five schools. In May 2004 an all-charter district petition was denied and at that time the SBE requested additional information for a future discussion regarding all-charter districts. Also, recent changes in the law related to the renewal or material revision of charters and to the oversight responsibilities of authorizing entities have made certain provisions of the approved March 1999 process obsolete and have additional implications for the SBE and California Department of Education (CDE). In October 2002 and February 2005 legal guidance was requested on several questions related to all-charter districts. The substance of those responses has been incorporated into the information that follows.

Issues

There are a number of both past and recent questions or issues associated with ACD petitions.

· Administratively within CDE, how are the all-charter districts managed in relation to other SBE approved charters?

· What is “joint approval” by the SPI and the SBE?

· What are the specific criteria and standards for review of an ACD petition?

· What are the conditions or criteria for denial of an ACD petition?

· What are the conditions or criteria regarding renewal of an ACD charter? 

· What is the oversight responsibility of the SBE for all-charter districts?

Administratively within CDE, how are the all-charter districts managed in relation to other SBE approved charters?

The SBE provides funding for a consultant position in the Charter Schools Division to serve as the liaison for administrative oversight and management of SBE approved charter schools on appeal. The administrative processing of ACD petition applications and oversight, however, was historically assigned to a different Charter Schools Division consultant who also had responsibility for providing assistance to charter schools in one of eight geographic regions in the state. As the number of both locally approved and SBE approved charter schools has grown, this approach has been found to be administratively inefficient. 

In response to growth in the number of charter schools and in anticipation of the addition of statewide benefit charters, the Director of the Charter Schools Division has determined that administratively it is logical and far more efficient for the SBE designated liaison to oversee all charters for which the SBE has direct oversight responsibility. Furthermore, efforts are currently underway to establish standard procedures and common form templates for processes associated with charter petition review, operational oversight and performance monitoring wherever possible. The Director has also established a collaborative relationship with the National Association of Charter School Authorizers (NACSA) to further develop and refine the processes and procedures that will insure the highest quality of charter authorization and oversight at both state and local levels.

What is “joint approval” by the SPI and the SBE?

EC 47606 specifies that the “districtwide charter petition shall be approved only by joint action of the Superintendent of Public Instruction and the State Board of Education.”  As there is no forum in which the SPI and the SBE take “joint action” the SPI and SBE must, acting separately, approve the petition. A process for all-charter district petition approval by the SPI, separate from that of the SBE, was established in December 2004. Following CDE staff review, the charter petition and findings are submitted to the Advisory Commission for Charter Schools (ACCS) for review and an approval recommendation. Subsequent to ACCS review, CDE staff findings and ACCS recommendation are forwarded to the SPI for approval consideration and sign-off on an approval form. If approved, the SPI’s approval is reflected in the agenda item that goes to the SBE for its approval consideration. In the event that the SPI should deny the petition there would be no action required by the SBE, however it has yet to be determined if the SBE would like the item to appear on their agenda. 

What are the specific criteria and standards for review of an ACD petition?

EC Section 47606(a)(2) specifically states that all-charter district petitions shall be approved only if they meet all of the requirements stated in EC Section 47605 (b-f) and contain a provision that specifies alternative public school attendance arrangements for pupils residing within the school district who choose not to attend charter schools. In response to a question regarding the extent of staff review, legal opinion established that CDE staff review is limited to the specific factors listed in the statute. Those requirements were incorporated into the SBE adopted process (March 1999) for reviewing and renewing districtwide charter petitions as well as the SBE requirement that a statement of fiscal health be obtained from the County Office of Education. However, specific criteria and standards by which to evaluate EC Section 47605 (b-f) were not defined.

The SBE has however established clear standards and criteria by which to evaluate charters on appeal in Title 5, California Code of Regulations Section 11967.5.1. These regulations include subsections (b-f) of EC 47605. In an attempt to achieve greater consistency and efficiency in the petition review process, staff have developed an ACD petition review form that incorporates the SBE-adopted criteria in regulation for EC 47605 (b-f) as well as the additional criteria specific to all-charter districts i.e. the teacher signature requirement, the specific alternative attendance arrangements and the statement of fiscal health from the County Office of Education.

What are the conditions or criteria for denial of an ACD petition?

EC Section 47606, specifies that a districtwide charter petition must contain all of the requirements set forth in subdivisions (b), (c), (d), (e), and (f) of Section 47605. Subdivision (b) of Section 47605 includes the requirement that the governing board of the school district shall not deny a petition for the establishment of a charter school unless it makes written factual findings, setting forth specific facts to support one or more of the following findings:

1) The charter school presents an unsound educational program for the pupils to be enrolled in the charter school.

2) The petitioners are demonstrably unlikely to successfully implement the program set forth in the petition.

3) The petition does not contain the number of signatures required by subdivision (a).

4) The petition does not contain an affirmation of each of the conditions described in subdivision (d).

5) The petition does not contain reasonably comprehensive descriptions of all of the items (A-P), commonly known as the sixteen elements.

In the opinion of legal counsel, the Legislature’s deliberate inclusion of (b) reflects a decision to fully apply that section except as modified by subdivision (b) of Section 47606 that specifies the approving authority is the SPI/SBE rather than the local governing board. Therefore, the SPI and SBE are governed by the requirement that if a petition for a districtwide charter is denied, there must be findings setting forth specific facts to support one of the five statutory reasons for the denial of a petition stated above.
In the course of public hearings and discussion of ACD petitions, it is not uncommon for issues to be raised over factors such as financial benefit to the district, the extent of innovation and the impact on surrounding districts. This raises the question as to whether or not these factors may be the basis for denial of an ACD petition. Since legal opinion has established that the denial of an ACD petition may only be based upon one of the five statutory reasons for denial specified in EC Section 47605(b), factors such as benefit to the district, the extent of innovation and the impact on surrounding districts cannot be cited as the basis for a denial of a petition. Although there could be an arguable basis for discussing the impact on surrounding districts and the extent of innovation based on legislative intent underlying the Charter Schools Act of 1992, if such factors were to become the basis for denial of the petition, that denial could be challenged as contrary to statute.
What are the conditions or criteria regarding renewal of an ACD charter?

EC Section 47607(a)(1) specifies that charters granted by a school district governing board, a county board of education or the SBE may be granted one or more subsequent renewals by that entity and that such a renewal shall be for a period of five years. EC Section 47607(a)(2) specifies that renewals and material revisions of charters shall be governed by the standards and criteria in Section 47605. We therefore conclude that the same requirements, standards, criteria, and restrictions as discussed in relation to the review and approval or denial of a new ACD petition would also apply to the application for renewal. 

AB 1137 amended EC Section 47607 to establish new performance requirements that must be met by charter schools prior to renewal. As of January 1, 2005, or after a charter school has been in operation for four years, whichever is later, a charter school must meet at least one of five specified criteria prior to receiving a charter renewal.

The current language clearly specifies “a charter school.” It is unclear as to how the requirements should be applied to a multi-school all-charter district operating under a single charter that will be considered for renewal, i.e. all schools within the district or the district as a whole? Two of the criteria that are based on Statewide and Similar School rankings could not be applied to the district as a whole since districts do not have such rankings. A third criterion is problematic in that it relies on comparing academic performance to schools the pupils would otherwise attend “as well as schools in the school district in which the charter school is located.” 

There are currently three multi-school all-charter districts approved by the SBE, the largest of which has five schools. Only one multi-school district has come up for renewal since the requirement was established. In that case all three schools met one or more of the requirements so it was not an issue. However, in the future, it is possible that one or more individual schools of a multi-school district would not meet the minimum requirement. 

Of the five criteria specified in EC 47607(b), the first criterion may most readily be applied to a district as a whole: (1) Attained its Academic Performance Index (API) growth target in the prior year or in two of the last three years, or in the aggregate for the prior three years. Staff recommends that a future legislative amendment be made to EC Section 47607(b) stating that, in the instance of an all-charter district, the academic performance requirement may be met on the basis of each school in the district meeting at least one of the specified requirements or by the district as a whole having attained its API growth target in the prior year or in two of the last three years, or in the aggregate for the prior three years.

What is the oversight responsibility of the SBE for all-charter districts?

As a result of the passage of AB 1137, the oversight responsibilities of authorizing entities including the SBE have been more clearly defined (EC Section 47604.32). All authorizing entities are now required to identify a contact person, visit the charter school annually, ensure compliance with all reporting requirements, monitor the fiscal condition and provide notification regarding renewal, revocation or ceasing of operations. AB 1137 also amended EC Section 47607 pertaining to the renewal or revocation of charters including the addition of performance criteria to be met prior to receiving a charter renewal. The law provides that the cost of performing these duties shall be funded with supervisorial oversight fees collected pursuant to EC Section 47613 (1 percent). As a result of these changes, minor corrections need to be made to the Process for Reviewing Districtwide Charter Petitions and Evaluating All-Charter Districts adopted by the SBE in March 1999. An amended version of that document with changes in italics is attached.

For charter schools on appeal, EC Section 47605(k)(1) currently provides that the SBE may, by mutual agreement, designate its supervisorial and oversight responsibilities to any local education agency in the county in which the charter school is located or to the governing board of the school district that first denied the petition (although this has never been done). Similarly, for statewide benefit charters, EC Section 47605.8.(c) provides that the SBE may as a condition of approval, enter into an agreement with a third party, at the expense of the charter school, to oversee, monitor, and report on the operations of the charter school. Unlike these other two types of state approved charters, there is no specific provision for contracting or designating by agreement the oversight responsibility for all-charter districts. However, legal counsel indicates that although there is no specific grant of authority to designate a third party for oversight of these entities, an argument could be made that the failure to provide the statutory authority was a legislative oversight, that an implied authority to contract is fully consistent with the statutory scheme, and that it is necessary for the implementation of district-wide charters. For the all-charter districts, County Offices of Education currently provide a significant amount of assistance and oversight under AB 1200. To date, all eight all-charter districts enjoy close working relationships with their respective County Offices of Education. Given the advantages of local oversight and the strength of the existing relationships, it may be administratively more efficient to establish third party oversight agreements with those County Offices of Education willing to accept such responsibilities.

The EC provides that the cost of performing oversight duties shall be funded with supervisorial oversight fees collected pursuant to Section 47613 (1 percent). Since there is no exclusion cited pertaining to all-charter districts, it appears that such fees may be collected from all-charter districts. To date no such fee has been collected because County Offices of Education have continued to receive an allocation for oversight and provision of services to these all-charter districts. It would seem that an additional 1 percent oversight fee is duplicative and fiscally punitive to the all-charter districts. The Charter Schools Division Director has initiated a discussion with the County Office of Education Superintendents to clarify the extent of duplicative effort and cost and to explore their interest in performing the oversight requirements under EC Section 47604.32 on behalf of the SBE.

Finally in terms of oversight, as previously mentioned the Director of the Charter Schools Division has determined that it is far more efficient to administer all the charters for which the SBE has direct oversight responsibility as a whole. Staff is currently developing an operations manual for all types of SBE approved charters defining the processes, procedures, and time lines associated with petition review, operational oversight, and performance monitoring. To the greatest extent possible common procedures, forms, and time lines are being established. The Director has also entered into a collaborative relationship with the National Association of Charter School Authorizers (NACSA) to further develop and refine the processes and procedures that will insure the highest quality of charter authorization and oversight at both State and local levels.

Summary

Much of the information presented herein is informative only. There are, however, several outstanding questions upon which the SBE may choose to take action. These are summarized below, including any staff recommendations. 

1.) Joint approval process – To satisfy the requirement for “joint approval”, the SPI and SBE separately approve an ACD petition. If the SPI denies the petition, no action would be required by the SBE. Would the SBE prefer that the item still appear on the SBE agenda?  The staff recommendation is for the item to appear as informational on the SBE agenda.

2.) Changes to the SBE Adopted Process for Reviewing Districtwide Charter Petitions and Evaluating All-Charter Districts – The passage of AB 1137 resulted in changes to the law related to the renewal of charters and to the oversight responsibilities of authorizing entities. As a result, certain provisions related to evaluating existing all-charter districts are inconsistent with the new law. Staff has reviewed and revised that section of the existing process to conform to the new requirements (See Attachment 2 with revisions in italics). Staff recommends that the SBE approve the revisions to the SBE Adopted Process for Reviewing Districtwide Charter Petitions and Evaluating All-Charter Districts.

3.) Charter renewal - It is unclear how the requirements for renewal specified in EC Section 47607(b) should be applied to a multi-school all-charter district operating under a single charter. Staff recommends that they be directed by the SBE to propose a legislative amendment to EC Section 47607(b) stating that, in the instance of an all-charter district, the academic performance requirement may be met on the basis of each school in the district meeting at least one of the specified requirements or by the district as a whole having attained its API growth target in the prior year or in two of the last three years, or in the aggregate for the prior three years.

4.) Designating oversight authority – There is a lack of clarity in code as to the authority of the SBE to designate its oversight responsibility for all-charter districts to a third party. There is also an acknowledgement that there may be duplication of effort and cost to the districts associated with functions already performed by the County Offices of Education. Staff recommends that the SBE direct the Charter Schools Division Director to further research these issues with the County Offices of Education and to bring forward a recommendation to the SBE at a future date.

5.) Capacity – All-charter districts are one of three types of charters for which the SBE currently has approval authority and direct oversight responsibility. In the discussion of any one type of charter, consideration should also be given to the overall structure and resources necessary to effectively manage all types of SBE approved charters.
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ADOPTED PROCESS FOR REVIEWING DISTRICTWIDE CHARTER PETITIONS AND EVALUATING ALL-CHARTER DISTRICTS

Introduction

The Superintendent of Public Instruction (SPI) and the State Board of Education (SBE) have joint responsibilities regarding the approval of districtwide charter petitions. This document describes the process that will be used to review an application for all-charter district status. It also specifies the responsibilities of the SPI and the SBE in the ongoing oversight of all-charter districts.

Review of Districtwide Charter Petitions

The authority for the SPI and the SBE to approve a petition for an all-charter district, and the requirements for submitting the petition for approval are found in Education Code Section 47606. Basically, there are three requirements:

1. Fifty percent of the teachers within the school district must sign the charter petition.

2. The petition must specify the alternative attendance arrangements for pupils residing within the school district who choose not to attend charter schools.

3. The petition must contain all the requirements set forth in subdivisions (b), (c), (d), (e), and (f) of Section 47605. (Note: All petitions for the establishment of charter schools must meet these requirements.)

Once the California Department of Education (CDE) receives a petition to form an all-charter district, staff will review the petition to ensure that it addresses the three requirements. Particular attention will be paid to those elements in subdivisions (b), (c), (d), (e), and (f) of Section 47605 which relate to the proposed education program. Specifically, the proposal will be reviewed to determine how all pupils of the district will be asked to demonstrate that they have attained the skills, knowledge, and attitudes specified as goals in the district’s educational program. Staff also will focus on how the proposal addresses the requirement that charter schools meet all statewide standards and conduct the pupil assessments required by Section 47605(e)(1) (relating to the Standardized Testing and Reporting Program) and any other statewide standards authorized in statute or pupil assessments applicable to pupils in non-charter public schools. The CDE will also ask the county superintendent to comment on the fiscal health of the district.

After the initial review has been completed, CDE will work cooperatively with the district to complete any areas of the proposal that appear inadequate.

Evaluating Existing All-Charter Districts

(Current language - start) Education Code Section 47607 states that a charter, or renewal of a charter (including districtwide charter petitions) may be granted for no more than five years. While no interim evaluations are required, the section does provide that the charter granting authority may inspect or observe any part of the charter school at any time. The CDE is proposing to visit each all-charter district approximately half way through the length of the charter’s term, and again immediately prior to renewal, unless facts come to the attention of CDE staff that warrant additional visits. (Current language - end)

(New language – start) As per EC Section 47604.32, on behalf of the State Board of Education, the CDE shall identify a contact person, visit annually, ensure compliance with all reporting requirements, monitor the fiscal condition and provide notification regarding renewal, revocation or ceasing of operations of the all-charter district. Education Code Section 47607 states that a charter (including districtwide charter petitions) may be granted for no more than five years and that a renewal shall be for five years. Prior to renewal, the CDE shall determine that an all-charter district meets the minimum criteria for renewal as specified in EC Section 47607 (b). EC Section 47607 also provides that the charter granting authority may inspect or observe any part of the charter school at any time. (New language end). 
The CDE recommends that the district request renewal of its charter petition a year in advance of the end of the charter's term so that there will be sufficient time for CDE staff to schedule a visit, and for CDE staff and district staff to cooperatively resolve any issues that may be identified as a result of the visit.

During the visit, CDE staff will look to see if the district is operating in accordance with the terms of its original charter, specifically those terms required by Education Code Section 47605, identified earlier.

After each visit CDE staff will report to the SPI and indicate any terms of the district's charter required by EC Section 47605, that in the opinion of CDE staff, after working with district staff to resolve them, are still not being met. The SPI will then make a determination whether or not to approve the continuation or renewal of the charter. The SPI's determination, and the basis for it, will then be reported to the SBE.

Revocation of a Districtwide Charter

According to EC Section 47607 a districtwide charter may be revoked if the SBE and the SPI determine that the district:

1. Committed a material violation of any of the conditions, standards, or procedures set forth in the charter.

2. Failed to meet or pursue any of the pupil outcomes identified in the charter.

3. Failed to meet generally accepted accounting principles, or engaged in fiscal mismanagement.

4. Violated any provision of law.

EC Section 47607(c) requires that, if the SBE and the SPI make the determination, they must notify the district of the violation and give it a reasonable opportunity to cure the violation, unless the SBE and the SPI determine in writing that the violation constitutes a severe and imminent threat to the health or safety of the pupils.
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