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Summary of Key Issues

This Information Memorandum provides an update on activities in Washington, D.C. related to Congress and the Administration. Information contained in the Memorandum was provided by Brustein & Manasevit, Professional Limited Liability Company (PLLC) on March 24, 2017. Given the rapidly changing federal political landscape, the California Department of Education (CDE) would be pleased to provide additional updates at the request of the State Board of Education.

The CDE retains the firm Brustein & Manasevit located in Washington, D.C. as federal policy liaison. Julia Martin, Esquire, Legislative Director, Brustein & Manasevit, provided a federal education update to the California State Board of Education during their March 2017 meeting.

Attachment(s)
Attachment 1: Washington Update – April, 2017 (3 pages)

To:
California State Board of Education
From:
Julia Martin, Brustein & Manasevit, PLLC
Re:
Washington Update
Date:
April 2017

The following Information Memorandum provides a briefing of current actions in Washington, D.C. following updates provided at the March 2017 Board meeting.

I. Congressional Updates

With only two cabinet secretaries waiting to be confirmed—nominees for the Secretary of Agriculture and Secretary of Labor—confirmation activity on Capitol Hill has mostly ground to a halt. Despite extended hearings on Supreme Court nominee Neil Gorsuch, Congress’ focus has turned to other items, specifically a bill to repeal the Affordable Care Act (ACA) and funding for fiscal years (FYs) 2017 and 2018.

Congress passed two resolutions under the Congressional Review Act (CRA) to repeal Obama-era education regulations. The CRA allows Congress to reach back 60 legislative days and repeal regulations if a resolution is approved by the House and Senate and signed by the President. These pertain to accountability and State plan regulations under Title I of the Every Student Succeeds Act (ESSA) and teacher preparation regulations under Title II of the Higher Education Act (HEA). With the passage of these resolutions in both the House and Senate and anticipated signature by the President, the U.S. Department of Education (ED) is prohibited from enforcing the published regulations and from ever issuing “substantially similar” regulations on the same legislative language. At this point, it is unlikely Congress will introduce any more CRA resolutions on education issues as the remaining regulations are relatively uncontroversial. This leaves States and districts to rely solely on the ESSA statute.  

Recently the House of Representatives held a vote on legislation to repeal the Affordable Care Act (ACA). Though it was ultimately pulled from consideration because leadership could not muster enough votes to pass it, the highly controversial legislative proposal has taken up much of Congress’ time and energy on both sides of the Capitol over the past few weeks. Part of this measure would have involved block-granting Medicaid, capping funds to each State at a per-capita amount regardless of individual needs or costs. This strategy could lead to less funding for States, forcing them to prioritize services and possibly discontinue some services, including school-based Medicaid, though this is a decision which would ultimately be made at the State level. There was also a concern that loss of Medicaid or Medicaid expansion coverage for families could lead to increased absenteeism among students, though this issue was more tangential to the actual policy changes being proposed.  Despite the failure of the ACA repeal legislation, the concept of Medicaid reform could come back into play as part of a broader move to reform entitlement programs generally later this Congress.
The federal government is still running on a temporary budget measure known as a “continuing resolution” or “CR” through April 28th. While we do not expect spending levels to change significantly in the rest of this fiscal year (which funds schools in the 2017–18 school year), rumors are starting to circulate that the federal government could potentially shut down if lawmakers can’t find an agreement. The healthcare vote is considered by some to be a bellwether for the unity of the House Republican caucus and an indicator of whether they have the votes to pass an appropriations bill for FY 2017, and at this point, things are not looking promising for the caucus.

In late March, President Trump sent his “skinny budget” spending proposal to Congress for its review. That proposal would cut spending at the ED by as much as 13 percent in order to increase Department of Defense appropriations. This would include zeroing out of Title II Teacher Preparation/Professional development dollars as well as the 21st Century Community Learning Centers program in Title IV of ESSA. The proposal would preserve Individuals with Disabilities Education Act (IDEA) spending, offer an additional $1.4 billion to “school choice” programs, with a $168 million increase for charter school grants under Title V of ESSA, $250 million for “a new private school choice program,” and a $1 billion increase for a new Title I voucher program. All of these initiatives, however—with the exception of the existing charter school grant program—would require amending ESSA. At this point, there is little appetite in Congress to do so.  

Later this spring, Congress will take up its own appropriations process. It will consider the President’s budget, then craft its own overall spending priorities which will likely have to fall within the limits of sequestration. This final budget will almost certainly be very different from the President’s proposal. Members of Congress have pointedly said that they authorized funds under major programs, namely Title II and 21st Century, for a reason and want to see funding for those programs continue.  Formula funding for programs like Title I of ESSA and IDEA will likely be protected to some extent, but we still expect relatively significant across-the-board cuts to most programs given that non-Defense spending is not a priority for the current Republican leadership.

II. Administration Updates

The President has issued a new Executive Order which could impact federal agencies in the long term.  Under the order, each agency head has 180 days to come up with a plan that would “improve the efficiency, effectiveness, and accountability” of that agency.  The Office of Management and Budget (OMB) will publish a notice in the Federal Register asking for public comments on improving the organization and function of the executive branch. Then, no more than 180 days after that comment period is closed, OMB must submit a complete reorganization plan to the President. That plan must take into account “whether some or all of the functions of an agency…. would be better left to State or local governments or to the private sector through free enterprise” as well as whether functions are “justified by the public benefit [they] provide,” and what the cost could be to shutting down agencies or offices. The scale of this proposed reorganization would be unprecedented, but it would also take time—months or years—even after a proposal is finalized.  

In early March 2017, the ED released a new template for States to use in submitting their consolidated State plans under the ESSA. This State plan template replaces the version released by the Obama Administration in November, and is based solely on the statute, reflecting action taken by Congress last week to repeal ESSA accountability regulations published late last year in concert with the latest version of the State plan. States will have the option of using this new template, or a template created in collaboration with the Council of Chief State School Officers. 

 
There are some changes to the new template, which no longer requires additional information on stakeholder consultation and dramatically reduces the information requested on teacher equity. Still, many of these requirements remain as they are in statute, and the State must still comply. This means that the State must carefully review the statute to ensure they are meeting all requirements, even if all requirements are not included on the State application. Because the September submission date comes well after most States will have started the school year, ED says that for the 2017​-18 school year, it will award funds to States based on their agreement to a revised set of assurances, rather than on an approved State plan. In a summary accompanying the State plan, ED says those revised assurances will be released no later than June.

Please let us know if you have additional questions.
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