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Legislation and Guidance 
House Appropriations Committee Advances Education Funding Bill 
The House Committee on Appropriations advanced a bill this week that would provide funding for the U.S. Department of Education (ED) for fiscal year (FY) 2018.  The legislation passed through the Subcommittee on Labor, Health and Human Services, and Education last week. 

The bill proposes a $2.4 billion cut to ED’s overall budget – much lower than the $9.2 billion decrease requested by the Trump Administration.  The most controversial piece of the legislation is the elimination of funding for Title II, Part A of the Elementary and Secondary Education Act (ESEA) – Supporting Effective Instruction State Grants.  The Trump Administration requested elimination of this $2 billion program in its FY 2018 budget proposal.  

This cut has garnered significant criticism by advocates and Democratic lawmakers, who argue that eliminating the program will have a particularly negative effect on low-income and disadvantaged school districts that tend to face teacher shortages at higher rates than other districts.  An attempt by Representative David Price (D-NC) to restore the Title II funding during the bill’s markup on Wednesday failed.  

A group of more than 100 Democratic lawmakers expressed their discontent with the elimination of Title II in a letter sent to the heads of the House Appropriations Committee and the subcommittee that handles education.  The letter discusses the recent 2015 reauthorization of the ESEA and states that “Congress must follow through on [its] promise by fully funding [Every Student Succeeds Act] programs, including Title II-A, at the authorized amounts.”  Democrats note that eliminating Title II funding will likely lead to “thousands of layoffs and larger class sizes across the country” and that it will “stifle innovation in the delivery of teacher professional development and improved classroom instruction.”  
Democrats also expressed frustration that the bill left an additional $5 billion unused on the table because Republicans chose to set the top level funding line for nondefense appropriations $5 billion lower than the sequester level cap set in place for FY 2018.  

Next, the bill heads to the full House for consideration, but it is unclear when that vote may take place.  It is not likely to occur before Congress’ August summer recess. 

The chart below shows the House bill’s funding levels for major education programs compared to the President’s FY 2018 budget proposal and the current FY 2017 amounts:

	Appropriation (in thousands of dollars)

	Program
	Final FY 2017
	President’s FY 2018 Request
	House legislation for FY 2018
	House legislation as compared to FY 2017 

	ESEA Title I Grants
	$15,459,802
	$14,881,458
	$15,459,802
	$0

	ESEA Title II (Teacher Quality)
	$2,055,830
	$0
	$0
	-$2,055,830

	ESEA Title III (English Language Acquisition)
	$737,400
	$735,998
	$737,400
	$0

	Education Innovation and Research
	$100,000
	$370,000
	$0
	-$100,000

	Impact Aid
	$1,328,603
	$1,236,435
	$1,333,603
	$5,000

	21st Century Community Learning Centers
	$1,191,673
	$0
	$1,000,000
	-$191,673

	Charter School Grants
	$342,172
	$500,000
	$370,000
	$27,828

	Student Support and Academic Enrichment (Title IV-A)
	$400,000
	$0
	$500,000
	$100,000

	Promise Neighborhoods
	$73,254
	$60,000
	$60,000
	-$13,254

	IDEA Part B State Grants
	$12,002,848
	$11,890,202**
	$12,202,848
	$200,000

	IDEA Part C Grants 
	$458,556
	$457,684
	$458,556
	$0

	CTE State grants
	$1,117,598
	$949,499
	$1,117,598
	$0

	Adult Education State grants
	$581,955
	$485,849
	$581,955
	$0

	TRIO
	$950,000
	$808,289
	$1,010,000
	$60,000

	Head Start, including Early Head Start
	$9,253,095
	$9,168,000
	$9,275,000
	$21,905

	CCDBG
	$2,856,000
	$2,761,000
	$2,860,000
	$4,000

	Preschool Development Grants
	$250,000
	$0
	$250,000
	$0

	**According to ED, IDEA Part B would receive a $112.6 million cut, but the Office of Management and Budget tables indicate a suggested cut of nearly $954 million; it is not clear which number is correct.
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ED Releases Semiannual Regulatory Agenda

The U.S. Department of Education (ED), and various other federal agencies, recently updated their semiannual regulatory agenda.  This is a list of regulatory priorities for the current administration and covers a number of different issue areas, including the Uniform Grant Guidance (UGG), Title I of the Every Student Succeeds Act (ESSA), student loan borrower defenses, and Secretarial priorities on discretionary grants.  While this list doesn’t set any final rules, it does lay out a plan for implementing and finalizing regulatory changes proposed by Secretary DeVos and the Trump Administration.

In regards to the UGG, ED is planning to publish an interim final rule to establish an exception from the requirements that States obtain approval from ED before granting prior approval requests submitted by subgrantees.  While 2 CFR § 200.407 lays out specific costs that require prior approval, §§ 200.102(a) and 3474.5 specifically give ED the authority to make exceptions for grantees receiving federal education funds.  The agenda does not clarify exactly what exceptions ED is planning to grant, but the final interim rule is expected to be released next month.

The new agenda also says ED will formally withdraw the notice of proposed rulemaking regarding the supplement not supplant requirement under ESSA that was published in the Federal Register on September 16, 2016 (81 FR 61148).  These proposed rules garnered significant opposition from Congress and education administrators who felt the previous administration was acting in direct violation of the statute.  Despite statutory language prohibiting such actions, these proposed rules would have applied an equity standard to the supplanting prohibition, and according to opponents, would prescribe specific methodologies for determining if supplanting had occurred.  The Obama Administration eventually abandoned this effort, and Secretary DeVos is expected to officially withdraw the proposed rulemaking sometime in November.  

On higher education issues, ED published regulations for determining which acts or omissions of an institution of higher education (IHE) a borrower may assert as a defense to repayment of a loan made under the William D. Ford Federal Direct Loan (Federal Direct Loan) Program and identifying the consequences of such borrower defenses for borrowers, institutions, and the Secretary on November 1, 2016.  ED is planning to issue a rule in August to delay the effective date of these regulations until July 1, 2019.  While this is a new item on the regulatory agenda, the Secretary has been vocal about her plans to delay these rules.  Despite some significant pushback from student advocacy and consumer groups, DeVos believes these rules were confusing and overly complicated.  During this delay, ED plans to review the current regulatory scheme and consider changes to implement in the future.

Later this month, ED will amend 34 CFR Parts 75 and 77 of the Education Department General Administrative Regulations (EDGAR) in order to better align the regulations with the statutory definition of "evidence-based" in section 8101(21) of ESSA.  These changes are meant to ensure that all competitive grant programs can continue to make use of the provisions for evidence-based grant-making in EDGAR.  Moving forward, this rule makes it clear that ED will be using “evidence-based” as a standard for awarding competitive funding to various applicants.  

Sometime in September, ED also plans to amend the Secretary's priorities for discretionary grant programs to improve them based on the needs of today's students.   The priorities and related definitions may be used for any appropriate discretionary grant program.  This proposed shift in priorities could have far-reaching effects on the way ED awards discretionary grant funds.  While the agenda does not specify how the priorities will change, this shift is a way for this administration to apply its own standards for deciding which applicants should receive federal funding.  These priorities often reflect policy goals and plans held by the administration.  While eligibility for funding is generally determined by statutory language, federal awarding agencies may give priority to certain applicants, so long as they stay within the confines of the authorizing statute.  Unlike formula grants, this allows ED to prioritize certain applicants over others when various entities are competing for a finite amount of funding.

The updated regulatory agenda also covers a few other topics, including special education, literacy programs, and other higher education issues.  While this agenda is always subject to change, it does provide a road map for how the agency plans to focus its efforts over the next six months.
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News 
Lawmakers Critical of ESSA Oversight under DeVos 
This week, lawmakers on the House Committee on Education and the Workforce gathered insight from stakeholders regarding implementation of the Every Student Succeeds Act (ESSA) and expressed concern over the U.S. Department of Education’s (ED’s) oversight of the law’s implementation.  

Witnesses included the superintendent of an Arizona school district, a representative from the Government Accountability Office (GAO), Mississippi’s State Superintendent, and the Vice President of Policy Development and Government Relations at the Alliance for Excellent Education.  Notably absent from the hearing was Secretary DeVos or another representative from ED.  Democratic lawmakers criticized this absence and called multiple times for Secretary DeVos to testify on ESSA in front of the Committee in the near future. 

Republicans were interested in learning how States and districts are taking advantage of the many new flexibilities provided under ESSA, while Democrats discussed the harm that proposed funding cuts would cause for students, especially eliminating Title II Supporting Effective Instruction State Grants.  Mississippi’s State Superintendent agreed with Democrats opposing Title II elimination, stating that the program’s elimination “would devastate our efforts to improve teacher preparation and quality, particularly in high-need school districts that struggle to attract and retain qualified teachers.” 

Democrats also emphasized the importance of continuing to ensure that States incorporate sufficient guardrails for disadvantaged students into their State plans in light of the new flexibility under ESSA.  And while Democrats support federal oversight of ESSA implementation, lawmakers from both parties expressed concern over ED’s recent feedback on some State plans, noting that at times the feedback has been confusing or inconsistent with the law. 

Although Chairwoman of the Committee, Virginia Foxx (R-NC), committed to inviting Secretary DeVos to testify in front of lawmakers regarding implementation of ESSA, it’s unclear whether that will happen in the near future.  Lawmakers would certainly be eager to question DeVos on ED’s feedback on ESSA State plans if she does appear before the Committee in the coming weeks or months. 

Resources: 

Andrew Ujifusa, “House Lawmakers Cast a Critical Eye on ESSA Oversight,” Education Week: Politics K-12, July 18, 2017. 

Author: KSC
DeVos Fires Back on Civil Rights Positions

In two letters to Senator Patty Murray (D-WA) last week, Secretary of Education Betsy DeVos argued that her plans for the Office for Civil Rights (OCR) would help protect students and address existing complaints.

Responding to earlier concerns over civil rights enforcement, DeVos told Murray in her first letter that upholding civil rights laws is “among the most important missions” at the U.S. Department of Education (ED).  DeVos also complained that the previous administration’s decision to look for broader systemic issues meant that individual complaints went unaddressed and led to a backlog at OCR.  “At the previous administration's direction,” DeVos wrote, “OCR all too often automatically handled individual complaints as evidence of systemic institutional violations.  As a result, OCR staff were forced to expand the scope of these investigations dramatically beyond the facts alleged in the filed complaint.  This led to unprecedented processing times and significant backlogs, which in turn harmed students.”
In another response Monday, Murray reminded DeVos that the Senator still has not been provided information she requested regarding open cases involving transgender students and sexual harassment as well as a copy of the manual to be used by investigators in OCR and an explanation of how the office plans to use legal precedent in its decision-making process.  Murray’s latest letter clearly implies that the Senator is uneasy with the lack of clarity surrounding OCR’s policies.

Resources:
Andrew Ujifusa, “Betsy DeVos Tells a Top Critic: Obama Civil Rights Approach ‘Harmed Students,’” Education Week: Politics K-12, July 16, 2017.
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Student Loan Servicer Files Complaint Against ED
It seems the U.S. Department of Education’s (ED’s) plan to move the federal government’s $1.2 trillion portfolio of education loans to a single contractor is meeting opposition from more than just Congressional Democrats.  One of the nine companies that currently manage that portfolio is fighting to stop the move proposed by Secretary of Education Betsy DeVos.

The Missouri Higher Education Loan Authority, commonly known as MOHELA, filed a protest this month with the Government Accountability Office (GAO) over a contract solicitation ED amended in May.  While the original contract sought to create a single online platform for use by multiple loan servicers, the revised terms have one company building the portal and collecting student debt on its behalf.  By the time DeVos announced the revision, ED had already narrowed the field of bidders to three finalists: Navient, the Pennsylvania Higher Education Assistance Agency, and a joint venture of Nelnet and Great Lakes. Whichever company is selected from that pool will have control over the portfolio, placing loan servicers like MOHELA in jeopardy of being pushed out once the existing contracts expire in 2019.  DeVos said amending the solicitation was necessary because the previous solicitation “was cumbersome and confusing — with shifting deadlines, changing requirements,” and “destined for a massive and unsustainable budget overrun.”

Acting Undersecretary of Education James Manning told reporters that selecting one primary servicer will save more than $130 million in the first five years of the contract.  The revised servicing model is a return to the way student loans used to be collected.  ACS Education Services was once the sole company charged with managing the government’s education loan portfolio, a role that critics of the company said led to widespread failures in customer service and loan consolidations.  ACS owned and operated the servicing platform back then, but the new contract would keep the platform in the hands of the federal government.  This structure should make it easier for the government to replace the loan servicer, but some people remain wary of the setup.

“Moving to a single servicer — who would be given sole discretion over subcontracting — would create a monopolistic environment with little to no incentive to ensure the single servicer provides the highest quality of customer service to student loan borrowers,” Debra Chromy, president of the Education Finance Council (EFC), a trade group representing nonprofit and state-based student loan servicers, wrote in a letter last month to DeVos.  Multiple servicers, she said, “foster competition while preventing the formation of a too-big-to-fail monopoly.”

Democrats in Congress and student advocates have also spoken out against the plan to use a single loan servicer, and pointed to this decision as further evidence that this administration is moving in the wrong direction on student loans.  Under pressure from consumer groups in 2016, the Obama Administration added contract requirements through a series of memos to hold servicers accountable for poor communication, mismanaged paperwork, and delays in processing payments.  DeVos rescinded the policy memos in April, saying they lacked “consistent objectives.”  Acting Undersecretary Manning also said the decision to withdraw the memos was also necessary to prevent cost overruns that ED would not have been able to afford.

Resources:
Danielle Douglas-Gabriel, “Student Loan Company Protests DeVos’s Decision,” Washington Post, July 18, 2017.
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State Attorneys Ask DeVos to Stay the Course on Campus Sexual Assault

Top attorneys in 19 States and the District of Columbia sent a letter to Secretary of Education Betsy DeVos Wednesday demanding that she keep Obama-era campus sexual assault rules in place.  DeVos is reportedly considering changes to U.S. Department of Education (ED) enforcement of Title IX of the Civil Rights Act and reporting of sexual assault.  Last week, she and Acting Assistant Secretary for Civil Rights Candice Jackson met with sexual assault survivors and students accused of assault to discuss various standards.  

The State attorneys ask DeVos to retain the standards set out in a 2011 “Dear Colleague” letter which laid out rules on how schools should handle assault cases.  Critics – including some of those DeVos met with earlier this month – say that the Title IX rules do not do enough to maintain due process protections for accused students and that withdrawing the letter would allow schools to use a higher standard of evidence in determining guilt.  DeVos said that the stories of those falsely accused of sexual assault “are often not told” and that the system is failing students.  

Additionally, Jackson drew criticism last week for going even further, telling the New York Times that “90 percent” of accusations “fall into the category of ‘we were both drunk,’ ‘we broke up, and six months later I found myself under a Title IX investigation because she just decided that our last sleeping together was not quite right.’”  The attorneys raise objections to Jackson’s statement in the letter, saying they have “serious concerns” as to whether she “can be entrusted to oversee a fair, thorough process in evaluating” ED’s policies.

"While we recognize that there is a great deal more that can be done to protect students and agree on the importance of ensuring that investigations are conducted fairly, a rushed, poorly-considered effort to roll back current policies sends precisely the wrong message to all students," the letter states.  "Yet there is every indication that is exactly the approach your Department is taking."  The authors add that they want to see any amendments to the current standard to go through a thorough public review that allows for “meaningful input from all stakeholders.”

The letter on campus sexual assault standards is available here.
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DeVos Urges States to Take the Lead on Education

In an address to a conference held by the conservative American Legislative Exchange Council yesterday in Denver, Secretary of Education Betsy DeVos expressed her view that States should be in the driver’s seat when it comes to developing and implementing education policy. 

DeVos told the group that the U.S. Department of Education (ED) will work to pave a clear path for States by deregulating and removing other obstacles that prevent States from making their own decisions on education policy.  "States are best equipped to solve the unique problems each of them faces," she said.  “My job is to get the federal government out of the way so you can do your jobs.”  

DeVos has been a long supporter of allowing States to be the key decision-makers on education issues, but she has been criticized in recent weeks as ED has released initial feedback on some States’ plans under the Every Student Succeeds Act (ESSA).  Many States, advocates, and conservatives have expressed concern that the feedback goes beyond the letter of the law. 

DeVos also took the opportunity to discuss her support for school choice initiatives.  She congratulated States that have taken steps to introduce choice to their students and encouraged others to follow suit, regardless of whether a federal program comes to fruition. 

DeVos’ remarks align with the overall approach of the Trump Administration, including a focus on deregulation and returning autonomy to the States on many policy issues.  In education, this will be particularly meaningful as States continue to implement the Every Student Succeeds Act (ESSA) and take advantage of the new flexibilities provided by the law. 

Resources:

Jackie Zubrzycki, “Betsy DeVos Urges States to Take Reins on K-12 Policy,” Education Week: Politics K-12, July 20, 2017. 
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Reports
GAO Examines Early Implementation of ESSA
The U.S. Government Accountability Office (GAO) released a report on Tuesday in conjunction with the hearing on implementation of the Every Student Succeeds Act (ESSA) held by the House Committee on Education and the Workforce.  The report examines States’ and districts’ early experiences with the law, including their views on the flexibilities provided under ESSA, and the U.S. Department of Education’s (ED’s) next steps for implementing the law.  In addition, GAO sought input from a number of stakeholder groups.

Stakeholder groups generally expressed that ESSA strikes an appropriate balance between flexibility and requirements.  Many noted that a number of States began making alterations to their accountability systems after being granted waivers under ESSA’s predecessor, No Child Left Behind.  Stakeholders said that ESSA’s flexibility has allowed many States to continue down the same path they started under the NCLB waivers. 

GAO also reported on the steps ED has taken in regards to ESSA implementation and future actions it intends to take.  ED said that it is currently focused on reviewing State plans, as the second and final deadline for submission approaches in September.  In addition, ED is in the process of preparing monitoring protocols which will be piloted in eight or nine States beginning in early 2018.  Given that some States have turned in their State plans earlier than others, ED said that it will choose which States to pilot the monitoring protocols in based on how far along they are in implementation.  Finally, ED officials are considering whether additional guidance is needed to assist States with implementation of the law.  

The full report is available here.

Author: KSC 

To stay up-to-date on new regulations and guidance from the U.S. Department of Education, register for one of Brustein & Manasevit’s upcoming webinars.  Topics cover a range of issues, including grants management, the Every Student Succeeds Act, special education, and more.  To view all upcoming webinar topics and to register, visit www.bruman.com/webinars.
The Federal Update has been prepared to inform Brustein & Manasevit, PLLC’s legislative clients of recent events in federal education legislation and/or administrative law.  It is not intended as legal advice, should not serve as the basis for decision-making in specific situations, and does not create an attorney-client relationship between Brustein & Manasevit, PLLC and the reader.
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