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Legislation and Guidance 
President Trump, Congress Reach Deal on Fiscal Package 
Congress passed a legislative package on Thursday that will avert a government shutdown at the end of the month, raise the debt ceiling to avoid default, and provide disaster aid to victims of Hurricane Harvey. 
Legislators were already expected to have a busy September with the addition of passing hurricane aid to their already long to-do list, which included raising the debt ceiling and funding the government past September 30th, among other issues.  However, during a meeting between President Trump and Congressional leaders from both parties on Wednesday, an agreement was reached to address all of the pressing fiscal issues on Congress’ agenda this month, several weeks before deadlines.
The President has thrown his support behind a legislative package, crafted by Democratic leadership, that will raise the debt ceiling for three months, extend government funding at current levels into December, and provide disaster aid for the damage caused by Hurricane Harvey.  Republican leaders reportedly proposed a longer 18-month and then 6-month extension of the debt ceiling, but both were rejected by the President.  Secretary of the Treasury Steven Mnuchin also supported a longer-term debt ceiling deal, travelling to Capitol Hill Friday to sell it to Congressional Republicans. 

Senate Majority Leader Mitch McConnell (R-KY) introduced legislation late Wednesday that would extend both the debt ceiling and government funding until December 8th and provide $15.25 billion in disaster relief funds, which will be used for Hurricane Harvey victims, as well as anticipated damage from Hurricane Irma which is expected to hit Florida this weekend.  The legislative language contained in the continuing resolution will extend government funding at current levels for the next three months.  
The funding deal supported by the President will push the partisan debate over the debt ceiling, fiscal year 2018 funding, and border wall funding until December, before lawmakers recess for the holidays.  By extending the debt ceiling debate until later this year, Democrats may be able to exert greater influence over other policy issues this fall, such as a legislative solution to maintain the Deferred Actions for Childhood Arrivals (DACA) program, given that moderate Republicans will likely need Democratic support to raise the debt ceiling again in December. 

Although Republican leaders Paul Ryan (R-WI) and Mitch McConnell (R-KY) did not initially support a short-term debt ceiling extension, McConnell ultimately lent his support to the package telling reporters that “the president can speak for himself, but his feeling was that we needed to come together to not create a picture of divisiveness at a time of genuine national crisis.” 
The Senate approved the package 80-17 late Thursday, with the House passing the amended legislation by a wide margin this morning.  The bill will now be sent to the President’s desk for final approval. 
Resources:

Mike DeBonis, Kelsey Snell, Philip Rucker, and Elise Viebeck, “Trump Sides with Democrats on Fiscal Issues, Throwing Republican Plans into Chaos,” Washington Post, September 7, 2017. 

Niv Elis, “House Approves Harvey Aid as Debt Wrangling Begins,” The Hill, September 6, 2017. 
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Senate Subcommittee Approves Labor-HHS-ED Appropriations Bill
A Senate Appropriations Subcommittee approved legislation to fund three major federal agencies, including the U.S. Department of Education (ED), in a unanimous vote Wednesday.  The legislation would fund the Departments of Labor, Health and Human Services, and ED, as well as the programs they administer, through the end of federal fiscal year (FY) 2018.  

Unlike the President’s proposed budget for FY 2018, this legislation would maintain funding for Title II, Part A of the Elementary and Secondary Education Act (ESEA) and 21st Century Community Learning Centers at roughly current levels.  The President’s budget proposal had suggested eliminating funding for both these programs entirely in order to provide some cost savings.  The legislation approved by the Subcommittee would also provide a $25 million boost for Title I of ESEA and an additional $50 million for the Student Support and Academic Enrichment Block Grant under Title IV of ESEA.  
In addition, the bill essentially rejects the President’s proposals on school choice.  While it provides additional money for the Education Innovation and Research program, which the Trump administration wanted to use to promote and study private school vouchers, the legislation does not give ED the authority to use the money for school choice.  It does, however, boost the funding available for charter school grants by $25 million to a total of $367 million.  The Individuals with Disabilities Education Act and Perkins Career and Technical Education programs would see level-funding under the proposal.  Finally, the bill would boost funding for the Office of the Inspector General and Office of Civil Rights at ED, despite rumors that the administration would seek to scale back enforcement actions.  
This legislation was approved by the full Appropriations Committee Thursday but must still be reconciled with a similar proposal in the House of Representatives before it becomes law.  And this work may be rendered moot by efforts to pass a full-year continuing resolution or omnibus appropriations bill in December.  However, it does demonstrate that Congress is not convinced by any of the suggested changes in the proposals coming out of the Trump Administration.
Resources:
Alyson Klein, “Senate Panel Rejects Trump Teacher-Funding Cut, School Choice Proposals,” Education Week: Politics K-12, September 6, 2017.
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News 
ED to Rewrite Title IX Campus Sexual Assault Guidance 
In a speech at George Mason University on Thursday, Secretary of Education Betsy DeVos announced that the U.S. Department of Education (ED) will rewrite guidance issued by the Obama Administration regarding implementation of Title IX of the Education Amendments of 1972 in relation to campus sexual assault. 

Critics of the Obama Administration’s guidance argue that it denies accused students due process rights because of the requirement that colleges and universities use a “preponderance of the evidence” standard when reviewing sexual assault cases – a lower standard than would be used in criminal court.  Supporters, however, have expressed concern that rolling back the guidance will deny justice to students who have been sexually assaulted.  

In her speech, DeVos offered support for victims of sexual violence, but also reiterated the importance of ensuring accused students are afforded appropriate rights.  “Every survivor of sexual misconduct must be taken seriously,” she said.  “Every student accused of sexual misconduct must know that guilt is not predetermined.

Although no specific timeline was provided for rewriting the guidance, ED plans to use the official rulemaking process, which will allow stakeholders to provide input and will likely span several months.  In the meantime, ED has said that it plans to issue more information to colleges and universities on how to handle sexual assault procedures.  That information is expected to be released later this month and will likely supersede the controversial 2011 Dear Colleague letter referenced in DeVos’ speech. 
Resources:
Jeremy Bauer-Wolf, “Pledges of Continued Vigilance,” Inside Higher Ed, September 8, 2017. 
Susan Svrluga and Nick Anderson, ”DeVos Decries ‘Failed System’ on Campus Sexual Assault, Vows to Replace it,” Washington Post, September 7, 2017. 
Author: KSC   

ED Terminates Agreements with CFPB
The U.S. Department of Education (ED) has decided to end its relationship with the Consumer Financial Protection Bureau (CFPB) in regards to sharing information on federal oversight of student loans.  In a letter rebuking the CFPB for overreaching and expanding its jurisdiction, ED said it would end two agreements between the agencies to share information for oversight of private actors involved in federal aid programs.  According to the letter, dated August 31st, CFPB had failed to turn over complaints from student borrowers to ED within 10 days as specified in their deal and had intervened in those cases itself.

The letter specified that ED will terminate its two memorandums of understanding (MOU) with CFPB.  This includes the MOU entered into on October 19, 2011 on sharing of information and the MOU entered into on January 9, 2014 on supervisory oversight cooperation.  The purpose of these MOUs was to allow sharing between the two agencies to coordinate providing assistance to and serving borrowers seeking to resolve complaints.  ED believes that CFPB is not holding up its end of the bargain.

“Our goals are to ease the burden for borrowers and to enhance the efficiencies of our servicers – not to complicate the federal student loan process with potentially inaccurate and inconsistent directives,” wrote Kathleen Smith, acting assistant secretary for postsecondary education.  “[ED] entered into the [MOU] in reliance on the CFPB's commitment to helping each agency fulfill its respective duties. Instead, the CFPB is using the department's data to expand its jurisdiction into areas that Congress never envisioned.”
Secretary of Education Betsy DeVos said in a statement last week announcing the hires of several new officials at the Office of Federal Student Aid (FSA) that protecting students is a top priority.  She emphasized that ED would continue coordinating oversight and enforcement with federal agencies, including the Federal Trade Commission and the Department of Justice.  While other federal regulators have taken steps back from enforcement of the industries they oversee, the CFPB has redoubled its efforts under the Trump Administration.  Its efforts this year have included producing a new rule barring arbitration agreements that would essentially allow class action lawsuits against banks.  Its activities have also included a monthly report on complaints from student loan borrowers. 

The CFPB director, Richard Cordray, has meanwhile taken fire from Republicans in Congress who want to see the agency reined in or eliminated.  Representative Virginia Foxx (R-NC), who chairs the House Committee on Education and the Workforce, said ED had shown that the partnership with CFPB was doing more harm than good by complicating oversight of student loan servicing.

“Congress bestowed the powers to oversee student loans and student loan servicing solely to the Department of Education, and it was a mistake for the Obama administration to have the Department of Education let the CFPB abuse its privilege on these matters,” she said in a statement.  Democrats and former members of the executive branch have a somewhat different take on the move.

“This is just another example of how that collaborative, interagency work has fallen apart under the new administration, and it's bad news for borrowers,” Clare McCann, a former Obama Administration official and the deputy director for federal higher education policy at New America, said.  “Ending its formal relationship with the CFPB is proof that [ED] is working to systematically dismantle those planned protections for borrowers.”
Resources:
Andrew Kreighbaum, “Education Dept. Ends Partnership With CFPB,” Inside Higher Ed, September 5, 2017.
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ED to Collect Data on Weighted Student Spending 
In a Federal Register notice published this week, the U.S. Department of Education (ED) indicated that it will start collecting data for a study of weighted student funding and school-based funding systems.  The purpose of the study, according to the notice, is to investigate different district approaches to weighted student funding (WSF) and school-based budgeting (SBB) as well as outcomes in terms of levels of principal autonomy, transparency of resource allocation, and the extent to which resources are distributed based on student needs.  ED will also look at the interactions of WSF and SBB systems with school choice policies. 

The data collection will include both nationally representative surveys of districts and principals as well as detailed case studies of nine districts with weighted student formula systems which will include on-site interviews and budget analysis.  

ED has asked for comments on the new proposed study and how it might be enhanced to improve the quality of data collected and reduce the burden on schools, districts, and States.  Comments are due by October 6th, and more information on how to submit comments is available in the Federal Register notice here.
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To stay up-to-date on new regulations and guidance from the U.S. Department of Education, register for one of Brustein & Manasevit’s upcoming webinars.  Topics cover a range of issues, including grants management, the Every Student Succeeds Act, special education, and more.  To view all upcoming webinar topics and to register, visit www.bruman.com/webinars.
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