The Federal Update		1
August 28, 2026
[image: Logo design featuring text "THE BRUMAN GROUP PLLC" with "BRU" and "GROUP" in dark blue and "MAN" in gray, separated by horizontal lines above and below. ]
The Federal Update
[bookmark: _Toc222473303]August 28, 2026
Legislation and Guidance

ED Issues “Reminder” Regarding Privacy Obligations

In a “Dear Colleague” letter sent to State Chiefs Wednesday, the U.S. Department of Education (ED) provided the statutorily required annual reminder of student privacy rights. Federal Law requires ED to issue information on State and district obligations under the Family Educational Rights and Privacy Act (FERPA) and the Protection of Pupil Rights Amendment (PPRA) each year, but this year’s letter reflects the shift in how these requirements are interpreted in this administration.

The letter highlights several “areas of concern where ED says they have seen noncompliance by local educational agencies (LEAs). These include not complying with the PPRA’s requirement to seek “specific notification and consent rights with regard to certain surveys or evaluations given to elementary and secondary students.” This includes surveys on political beliefs, sex behavior or attitudes, “critical appraisals of other individuals with whom respondents have close family relationships,” income, and religious practices. ED argues that failure to seek parental permission often leads to students feeling compelled to participate out of peer pressure or fear of repercussions and emphasizes the need to obtain consent. ED argues that parents have the right to review the survey and provide written consent before their child participates.

Additionally, ED says this requirement applies to “any program for which [ED] has administrative responsibility.” Because the majority of public elementary and secondary schools receive federal funding, ED argues that the PPRA consent requirement applies to all surveys administered by a school whether or not that survey is administered with federal education funds.

ED also says it believes that districts are not providing adequate notification of parental rights under the PPRA and FERPA and says that upcoming enforcement work will be focused on ensuring rights are appropriately communicated each year.

ED says that it believes FERPA practices in many districts are not compliant with the law. The agency argues that “many schools” create “gender plans” for students and do not include these plans in the category of educational records under FERPA, which means they do not permit parents to inspect those plans the way they are required to for educational records. ED has repeatedly asserted through investigations that records of a student’s gender identity or social transition may not be kept in a separate record and must be classified as educational records for the purposes of FERPA, noting that FERPA does not distinguish between a student’s “official record,” “cumulative file,” or other terms.

Finally, ED expresses concern about the disclosure of student information via third-party services, including contractors, consultants, or volunteers, and emphasizes that any educational information provided to these parties is covered by FERPA requirements and redisclosure provisions.

ED has also indicated it intends to issue new regulations on FERPA this year. Those rules will likely define the term “educational record” to more broadly include all information related to a student and maintained by a school, particularly with respect to gender identity and sexuality.
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NEWS

ED Reaches Agreement with Topeka Public Schools Over FERPA Policies 

On Tuesday, the U.S. Department of Education’s (ED’s) Student Privacy Policy Office (SPPO) announced that it reached an agreement with Topeka Public Schools regarding an investigation into the district’s gender identity policies. The policies prevent staff from notifying parents of a student’s gender identity, including their chosen pronouns or names. ED says that those policies violate parental rights under the Family Educational Rights and Privacy Act (FERPA). 

ED launched the investigation in August of 2025 along with similar investigations into Olathe Public Schools and Shawnee Mission Public Schools. In an April 2026 decision, ED determined that the school districts’ policies violated FERPA because they “were likely to prevent schools from notifying parents of their child’s so-called ‘gender transition’” even if parents requested records. ED also found that the districts’ restroom and athletics policies violate Title IX of the Education Amendments of 1972, since they allow students access to facilities and teams based on their gender identity.   

Tuesday’s resolution agreement requires the district to refrain from creating “gender support plans,” release any plans currently on file to parents, rescind any other district guidance that prevents parents from being informed of their students’ activities, and have FERPA staff training content reviewed by ED’s SPPO. In a separate statement, the district stated that it disagreed with ED’s determination and asserted that it has been in compliance with federal and State laws. According to the statement, the district entered into the agreement because it “preserves the federal funding that supports educational opportunities and services for all [district] students, and avoids unnecessary litigation costs so that district resources remain focused on students, classrooms, and learning.” It also stated that the district does not have any gender support plans. 

ED’s statement on the agreement also noted that since the two other districts refused to enter into resolution agreements, ED would partner with the U.S. Department of Justice’s (DOJ’s) Civil Rights Division “to take enforcement action… which could include judicial proceedings and potential loss of federal funding.” (ED entered into an interagency agreement with DOJ earlier this year to assist with student privacy law enforcement). 

The resolution agreement is the latest in ED’s continued focus on parental rights and policies that it deems violate FERPA. In a statement following the agreement, Secretary of Education Linda McMahon said that districts “that continue to hide information from parents will find that ED and DOJ stand ready to resolve violations of parental rights efficiently and effectively.”
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OTHER ITEMS TO WATCH

The Equal Employment Opportunity Commission will publish new draft rules for handling workplace discrimination requirements for federal employees. The Commission voted Wednesday to seek comments on the planned changes, which would remove the requirement for pre-complaint counseling for employees, eliminate employees’ right to request a hearing with an administrative judge, and send class-action complaints to federal courts rather than internal agency decisionmakers. Commissioners said the plan would make the system more efficient and “fairer.”

Secretary of Agriculture Brooke Rollins says she expects her agency to publish draft school meal rules in the “next week or two.” The agency’s semi-annual regulatory agenda suggests the rules will be published this September and finalized next September following changes to dietary guidelines. That means the earliest the rules will go into effect would be September 2027, though it is possible the implementation would be delayed until the 2028-29 school year.
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