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 Congress is currently in recess for the winter holidays and will return to session on January 7th. 
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[bookmark: _Toc28934895]Final Updated Cost Allocation Guide Released
The U.S. Department of Education (ED) has published a final version of its updated Cost Allocation Guide.  The document includes updates to the draft that the agency shared in 2017, and replaces the previous formal guidance document published in 2009.  Though it is dated September 2019, the new Cost Allocation Guide only became available on ED’s website over the holidays.  Many of the updates in the new guide focus on amending the authority under which the guide is issued to reflect the 2014 Uniform Grants Guidance (UGG), and changing the references in the documents accordingly.  
There are a number of changes to definitions.  The definition of “grantee” has been removed, and instead the updated document references a “non-federal entity” (NFE) as the organization to which a grant is awarded and which is accountable for the use of funds.  The NFE must be designated in the grant award document.  The word “grantee,” though not formally defined, is still used interchangeably with NFE throughout the document.  The definition for subgrantee has been removed and replaced by a definition for “subrecipient.”
The definition for a subaward has also been modified.  The new definition references a pass-through entity and excludes payments to a contractor or an individual beneficiary.  It also notes that a subaward may take the form of any legal agreement, including a contract.
ED has also added to the types of available indirect cost rates.  The new “de minimis” rate is a statutory rate of 10 percent of modified total direct costs that does not require the use of an indirect cost agreement approved by the cognizant agency.  That de minimis rate is not applicable to programs administered by State and local educational agencies, training grants, or programs with supplement, not supplant clauses, however.  The document also discusses the use of a “restricted indirect cost rate” for programs with a supplement, not supplant restriction.  In addition, the document notes that entities can request an extension of current indirect cost rates for up to four years.  
If a dispute arises during the negotiation, the NFE may appeal the final determination of the cost negotiator.  In a change from both the 2009 version and the 2017 final draft, those appeals will be reviewed by ED’s Deputy Assistant Secretary for Grants Administration (instead of the Chief Financial Officer, as stated in previous versions of the document).
More information has been added surrounding records retention, especially as it pertains to indirect cost rate proposals, cost allocation plans, financial records, and supporting records.  More items have been added to the indirect cost rate proposal documentation checklist, including certification of lobbying costs, an exclusions schedule, and a trends analysis. 
The guide emphasizes that the UGG provides more flexibilities with regard to time and effort reporting, and notes that grantees may adopt “more flexible and less burdensome” approaches without the approval of the Indirect Cost Group.  Noting the “elevated role of internal controls,” the guide requires written policies and procedures for implementing time and effort reporting systems to align with the requirements of the UGG.  ED also warns that while the UGG provides flexibility, charges to federal awards for salaries and wages must be based on records that accurately reflect the work performed and that NFEs that do not have such documentation may face questioned costs in audit findings.  
More information has been added to the section on “common indirect costs issues” to address potential questions on depreciation, inter-organizational transfers, and consistent treatment and identification of costs.  While some items have been removed from the “frequently asked questions” section of the document, more basic questions have been added regarding different types of indirect costs rates, timelines, and distribution base selection.  
The appendices to the updated Cost Allocation Guide contain links to a number of fillable templates and new documents required to complete an indirect cost proposal.  However, these items apply to State educational agencies only.  For local educational agencies, ED says that the model plan in the 2009 Cost Allocation Guide is still applicable.  While the 2017 Cost Allocation Guide draft had indicated that the agency was working on local-level versions; the final document seems to have abandoned that idea for the time being.
The final Cost Allocation Guide is available on ED’s website here.
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[bookmark: _Toc28934897]ED to Conduct Study Analyzing Use of Federal Education Funds
The U.S. Department of Education (ED)’s Institute of Education Sciences (IES) plans to conduct a comprehensive review and analysis of how school districts are using federal funds under certain programs in the Elementary and Secondary Education Act (ESEA) and the Individuals with Disabilities Education Act (IDEA), according to a recent announcement in the Federal Register. 
The five programs included in the review are Title I-A, Title II-A, Title III-A, Title IV-A of ESEA and Part B of IDEA.  The last major analysis of the use of federal funds by districts was conducted in 2009, before the ESEA was reauthorized by the Every Student Succeeds Act (ESSA).  As part of the study, IES will collect a variety of financial information from a nationally representative sample of 400 school districts, including budgets and expenditures and personnel and payroll data.  In addition, the study will examine allocations to districts and schools selected for the study to determine how the distribution of funds varies in relation to program goals and student needs.  It will also survey districts and school officials to examine issues such as the types of services and resources that are provided, coordination across programs, and use of flexibility by the districts and schools.  IES will conduct interviews through nine site visits. 
One of the key reasons ED is conducting the study is to determine how or if districts and schools are using the increased flexibility provided by ESSA, as well as to inform any future modifications to the ESEA. 
Stakeholders are invited to submit comments on the proposed study until February 24th.  ED is planning to begin initial efforts in May and then start the process of obtaining data from districts and schools in September of this year.  Comments may be submitted through the Federal Register. 
Resources:
Juan Perez, Jr., “Education Department to Analyze Billions in Local School Spending,” Politico, January 2, 2019.
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To stay up-to-date on new regulations and guidance from the U.S. Department of Education, register for one of Brustein & Manasevit’s upcoming webinars.  Topics cover a range of issues, including grants management, the Every Student Succeeds Act, special education, and more.  To view all upcoming webinar topics and to register, visit www.bruman.com/webinars.
The Federal Update has been prepared to inform Brustein & Manasevit, PLLC’s legislative clients of recent events in federal education legislation and/or administrative law.  It is not intended as legal advice, should not serve as the basis for decision-making in specific situations, and does not create an attorney-client relationship between Brustein & Manasevit, PLLC and the reader.
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