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Shutdown Continues as Administration Tries to Reduce Impact
Despite several rounds of negotiations between lawmakers and the White House, the federal government remains partially shut down.  With the President making a trip to the southern border Thursday and the House and Senate out of town for the weekend, it is anticipated the shutdown will last until at least Monday, breaking the record for the longest government shutdown, previously held by the 1995-96 government shutdown.  Both sides are holding firm to their position regarding funding for the construction of a southern border wall – the President says it’s a matter of national security while Congressional Democrats say it’s impractical and unnecessary – and at this point, there seems to be no viable compromise in sight.  
While the President has said he is willing to keep the federal government shut down for months or longer in order to ensure funding for the wall, the administration has taken a number of actions to reduce the impact of a partial government shutdown on average Americans.  The IRS announced this week that it would process tax refunds even during the shutdown, and the U.S. Department of Agriculture (USDA) told reporters and States that it had determined it had enough cash on hand to keep nutrition programs – including child nutrition programs implemented by schools – operational through March.  
According to a press release issued by USDA on Tuesday, the agency “will rely on a provision of the just-expired Continuing Resolution (CR), which provides an appropriation for programs like SNAP and child nutrition to incur obligations for program operations within 30 days of the CR’s expiration.”  “USDA will be reaching out to States to instruct them to request early issuance of SNAP benefits for February.  States will have until January 20th to request and implement the early issuance,” the press release says.  USDA will provide two months’ worth of funding, in addition to January payments, to ensure payments for the first quarter for school nutrition programs.
Child nutrition programs covered by this policy include school meal programs like the National School Lunch and National School Breakfast programs, Special Milk, Fresh Fruit and Vegetable, and Child and Adult Care Food programs.  Commodity deliveries will also reportedly continue through at least February.
Analysts had been relying on the real-life impact of the shutdown to prompt the parties to end the stalemate.  But with little of that impact visible, the shutdown may drag out longer than anticipated.  This week, however, will be the first during which federal government employees will not receive a paycheck, which may make the shutdown more tangible.
Author: JCM
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The U.S. Department of Education has issued new guidance on reporting the progress of English learners (ELs) under the Every Student Succeeds Act.  The document was released as an addendum to the 2016 guidance on ELs and Title III of the Elementary and Secondary Education Act (ESEA).
The guidance notes that 2015 changes to the ESEA require that the State set uniform entrance and exit procedures for ELs and discusses the timeline for identification and assessment.  It also notes that a school district may not use Title III funds for identification.  The obligation to identify ELs is a civil rights obligation, it says, and thus supplement, not supplant rules prohibit the use of federal funds to satisfy that obligation.
The guidance also discusses the use of English language proficiency assessments and how students with disabilities may be assessed.  Additionally, it lays out reporting requirements for former ELs, especially in the case of States that use multiple measures to assess EL status, stating that “in reporting these data, an LEA must include students who have met the standardized, statewide exit procedures required under section 3113(b)(2) of the ESEA and no longer receive language services.”  “Thus, if a particular SEA has standardized statewide exit procedures that include measures in addition to a score of proficient on the statewide ELP assessment, the SEA would not report all ELs who attained a score of proficient on the ELP assessment, but rather only those ELs who met the standardized statewide exit procedures and therefore no longer receive EL services,” the guidance states.
The new EL guidance is available here.
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Although the U.S. Department of Education (ED) is fully funded for fiscal year 2019 and therefore open during the government shutdown, the closure of other agencies is having an impact on the process for finalizing the State plan guide under Perkins V.
ED’s Office for Career, Technical, and Adult Education (OCTAE) published its draft State plan guide in October and opened it for a 60-day comment period that ended on December 24, 2018.  OCTAE had originally planned for the final guide to be distributed in January, but the partial government shutdown is causing a delay in the timeline, according to an update sent to State Directors on Thursday. 
ED must respond to comments submitted during the 60-day period by stakeholders, which it is in the process of doing, but the next step requires those comments to be submitted to OMB to post on regulations.gov for an additional 30-day comment-period; however, regulations.gov is not operational due to the government shutdown.  ED cannot start the final 30-day comment period until regulations.gov is once again operational.  The notice sent to State Directors says that OCTAE will keep States updated on the situation. 
Although the final State plan guide release will be later than anticipated, States should still move forward with the State plan drafting process to the extent possible as they await a final State plan guide. 
Author: KSC
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The Senate Committee on Health, Education, Labor, and Pensions recently published a committee report for the Strengthening Career and Technical Education (CTE) for the 21st Century Act, or Perkins V.  The report comes several months after Perkins V was signed into law – an unusual move by the Committee. 
The report clarifies a few points of confusion in the new law and the transition process.  For instance, the report states that Congress did not intend to require Governors to have an opportunity to sign Perkins V transition plans.  In addition, with regards to indicators of performance for the secondary level, for the fourth required indicator, eligible agencies have the option of choosing from one of three indicators: the percentage of CTE concentrators graduating from high school having attained a recognized postsecondary credential, having attained post-secondary credits in relevant CTE programs or programs of study through dual or concurrent enrollment, or having participated in work-based learning.  The report makes clear that while the eligible agency is only required to choose one of those three options, it may also choose to report on all three indicators.  “The committee recognizes that an eligible agency or eligible recipient may choose to report on all three elements though it is not a requirement of the bill and reporting is distinct from accountability,” the report states.
The full committee report is available here.
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The U.S. Department of Education (ED) announced late last year that it would engage in negotiated rulemaking on a number of higher education issues, including accreditation, institutional eligibility, and religious inclusion. 
That negotiated rulemaking will begin next week with the first of three three-day sessions.  The remaining sessions will be held in February and March.  Ahead of the first meeting next week, ED published three proposals for the topics that the Committee will be tasked with drafting regulations for: accreditation, institutional eligibility, and religious inclusion. 
With regards to accreditation, ED seeks to change the role of accreditors in higher education.  The proposal aims to spur innovation among accreditors and institutions of higher education and to provide accreditors with “increased independence in their recognition and oversight responsibilities,” as well as decrease regulatory burden.  The proposal would make it easier for new accrediting agencies to gain federal approval and offer institutions more freedom to make changes without receiving permission from their accreditor.  
As part of the expanded accreditor role, ED wants to modify federal definitions for the credit-hour standard, correspondence courses, and distance education, including allowing accreditors or institutions to set those definitions in some cases – a change that has consumer advocates concerned about how giving accreditors more authority would negatively impact student and taxpayer protections.  ED is also looking for employers to have a greater role in accreditation by encouraging accreditors to gather employers’ input on standards for vocational education programs.  In addition, ED seeks to eliminate timelines for accreditors to bring sanctioned institutions into compliance. 
The proposals seek to boost participation of religious institutions in federal financial aid programs by removing restrictions on religious colleges’ participation in student aid programs like Federal Work Study.  In addition, ED hopes to modify the TEACH grant program, which requires recipients to work in low-income public schools for several years after graduating, to allow recipients the option to work in private schools that serve low-income students. 
In line with this administration’s previous statements regarding the credit hour, the proposed language would eliminate the federal definition for a credit hour that was promulgated by the Obama administration but would still require each academic semester or trimester to include 30 hours of instruction.  The proposal would allow institutions to use alternatives like direct assessment – a form of competency-based education – to determine students’ progress. 
Negotiators have a wide range of topics to work on during their sessions, which will make it more difficult to reach consensus.  If a negotiated rulemaking committee fails to agree 100 percent on draft regulatory language by the end of its sessions, then ED will have full reign to move forward with its own proposal.  Due to the number of topics being covered in the sessions, several subcommittees have been created to delve deeper into specific issues.  
ED’s move to release draft regulatory language ahead of the first session is unusual.  Typically, the Department allows negotiators to meet for one session of discussion before supplying the committee with regulatory language; however, the number of issues the committee is responsible for considering may have encouraged ED to release it sooner. 
Resources: 
Andrew Kreighbaum and Paul Fain, “Overhauling Rules for Higher Ed,” Inside Higher Ed, January 7, 2019. 
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In a press release Monday, the U.S. Department of Education (ED) announced a number of new staff hires. 
Secretary of Education Betsy DeVos, has chosen two individuals from her home State of Michigan to fill empty roles in the Department, including Director of the Office of Special Education Programs, Laurie VanderPloeg, who previously served as Director of special education at a Michigan school district.  In addition, Daniela Garcia, a former State representative in Michigan, is the Director of Outreach for the Office of Communications and Outreach.  Garcia served on the Education Reform Committee during her time in the Michigan House of Representatives.
Another new hire with political experience is a former Deputy Chief of Staff in the U.S. House of Representatives, Anna Raymond Bartlett, who now serves as the Director in the Office of Legislation and Congressional Affairs.
Casey Sacks, the former Vice Chancellor for the West Virginia Community and Technical College System, is the Deputy Assistant Secretary for the Office of Career, Technical, and Adult Education.  Also working on programs and activities related to career, technical, and adult education, among other postsecondary issues, is Dan Currell, the Deputy Under Secretary.  
Some new staff members have prior experience in the federal government.  Annie Hsiao, the Deputy Assistant Secretary for Discretionary Grants and Support Services in the Office of Elementary and Secondary Education (OESE), previously served as a Senior Advisor to the Acting Assistant Attorney General.  Jed Brinton, a former special counsel in ED’s Office of General Counsel has been promoted to Deputy General Counsel for Postsecondary Service, and Aimee Viana, who is the former Executive Director of the White House Initiative on Educational Excellence for Hispanics has moved into the position of Principal Deputy Assistant Secretary for OESE.  Finally, Chris Rinkus, previously a Senior Advisor to the Assistant Secretary for OESE, is now the Deputy Assistant Secretary for Policy and Use of Evidence in that same office. 
DeVos has appointed Andrea Ramirez as Interim Executive Director of the White House Initiative on Educational Excellence for Hispanics to fill the position vacated by Aimee Viana.  Ramirez is currently the Executive Director of the Center for Faith and Opportunity Initiatives at ED and will cover both roles until a permanent replacement is appointed. 
Monday’s announcement included over a dozen other new staff members as well, mostly special and confidential assistants.  The full list is available here.
Resources:
Corey Mitchell, “Betsy DeVos Appoints Interim Leader for Hispanic Education Initiative,” Education Week: Learning the Language, January 9, 2019.
Department of Education Press Release, “The U.S. Department of Education Announces New Hires,” January 8, 2019. 
Author: KSC
[bookmark: _Toc534967234]Reports
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In light of increasing evidence indicating that some college students are experiencing food insecurity, the Government Accountability Office (GAO) was asked to look into the issue on college campuses.  The report that GAO released this week examines what is known about the extent of food insecurity among college students and their use of the Supplemental Nutrition Assistance Program (SNAP), how selected colleges are addressing student food insecurity, and the extent to which federal programs assist students experiencing food insecurity.  GAO’s analysis of U.S. Department of Education (ED) data shows that almost two million at-risk students who were potentially eligible for SNAP did not report receiving benefits in 2016.
GAO interviewed researchers, ED officials, national and regional offices for the U.S. Department of Agriculture’s Food and Nutrition Service (FNS), and officials at 14 colleges, including students at eight of these colleges.  GAO also emailed all State SNAP agencies about their efforts related to students.  According to GAO’s analysis, having a low income is the most common risk factor for food insecurity among college students. Among low-income students, most have one additional risk factor associated with food insecurity, such as being a first-generation student or a single parent.  
Federal student aid generally does not cover all college costs for low-income students, and college students may have limited access to federal food assistance programs such as SNAP because of program eligibility restrictions.  Some State SNAP agencies reported that they are taking steps to help students access SNAP by conducting outreach to colleges and developing guidance.  Despite these efforts, at nine of the 14 colleges GAO contacted, some college officials and students said that they were unfamiliar with or did not fully understand SNAP’s student eligibility rules. 
Some college officials said that they would like information from FNS to better explain SNAP student rules, but FNS has not made such information easily accessible on its website.  Further, college officials and State SNAP agencies noted that FNS does not share examples of actions taken by other States to help eligible students access SNAP.  Clarification of SNAP student eligibility rules and enhanced information sharing about State efforts could help ensure that potentially eligible college students can access federal food assistance programs.
GAO is recommending that FNS improve student eligibility information on its website and share information on State SNAP agencies’ approaches to help eligible students.  FNS seems to agree, at least partially, with GAO’s recommendation and the agency plans to review its available information.  Unfortunately, with the current government shutdown, SNAP is on the brink of running out of funds.  If the shutdown continues for a couple more weeks, SNAP may run out of money, leaving the 38 million Americans that receive SNAP benefits in the lurch, and keeping college students who may be eligible from receiving the assistance they need.
Resources:
Adam Harris, “Millions of College Students Are Going Hungry,” The Atlantic, January 9, 2019.
Author: SAS
To stay up-to-date on new regulations and guidance from the U.S. Department of Education, register for one of Brustein & Manasevit’s upcoming webinars.  Topics cover a range of issues, including grants management, the Every Student Succeeds Act, special education, and more.  To view all upcoming webinar topics and to register, visit www.bruman.com/webinars.
The Federal Update has been prepared to inform Brustein & Manasevit, PLLC’s legislative clients of recent events in federal education legislation and/or administrative law.  It is not intended as legal advice, should not serve as the basis for decision-making in specific situations, and does not create an attorney-client relationship between Brustein & Manasevit, PLLC and the reader.
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