THE FEDERAL UPDATE

 5
January 12, 2018

[image: image1.png]M

«BRUSTEIN

ANASEVIT, PLLC
ATTORNEYS AT LAW

1023 15" Street NW, Suite 500
Washington, DC 20005
phone 202.965.3652

f0x 202.965.8913
bruman@bruman.com
www.bruman.com




From:
 Michael Brustein, Julia Martin, Steven Spillan, Kelly Christiansen
Re: 
 Federal Update
Date:  January 12, 2018
1Legislation and Guidance


1Lawmakers Float Bill to Streamline Grant Reporting Procedures


1ED Issues DCL on Remaining SIG Funds


2President Tells Congress to Bring Back Earmarks


3News


3Senate HELP Committee Gains Two New Members


3Secretary DeVos Softens Fraud Standard in Recent Decision


4Federal Court Issues Ruling on Pass Through Authority Under UGG, WIOA




Legislation and Guidance
Lawmakers Float Bill to Streamline Grant Reporting Procedures
In the coming weeks, two members of the House Committee on Education and the Workforce – Chairwoman Virginia Foxx (R-NC) and Representative Jimmy Gomez (D-CA) – are expected to introduce legislation that would streamline reporting procedures for federal grants.  The legislation is intended both to improve the ease with which grantees can submit data to the federal government, including through automated reporting, and to make that data more readily available and accessible to the public once submitted. 
The legislation would require the Office of Management and Budget, working in consultation with other agency heads, to create a standardized data taxonomy for all grant data reported to the federal government within a year of the bill’s passage.  Each grantmaking agency would then begin collecting grant reports using the new standards within three years of passage.  The new data would be organized in such a way as to render grant reports fully searchable and open to the public, incorporating data standards for federal spending established under the Digital Accountability and Transparency Act (DATA).  The bill would also amend the Single Audit Act to provide for grantee audits to be reported in an electronic format consistent with the new data submission standards.  

The legislation has not yet been officially introduced, however given its bipartisan nature it is likely to move quickly and without controversy when it is ready to be considered.
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ED Issues DCL on Remaining SIG Funds 

On Tuesday, the U.S. Department of Education (ED) issued out a “Dear Colleague” letter regarding the school improvement grants (SIG), as authorized under the No Child Left Behind Act (NCLB).  The letter specifically focused on the use of remaining funding under the program, as well as reporting requirements for those cohorts that are finishing out their grants.  Since the SIG program was eliminated under the Every Student Succeeds Act (ESSA), once the last cohort closes out their grant, the program will officially end.

In a prior letter, dated March 29, 2016, ED explained that a State must continue to comply with the SIG final requirements throughout the period of availability of any remaining SIG funds, including any extended period of availability pursuant to waivers.  The letter also explained that a State could, but was not required to, use funds that it reserved in fiscal year 2017 and future years under section 1003(a) of NCLB, to support full implementation of SIG awards initially made with prior-year funds.  Many States have apparently contacted ED since then to request additional flexibility regarding the use of their remaining SIG funds.  

States have cited waning interest from local educational agencies (LEAs) and schools in applying for or implementing SIG in light of the program’s elimination under ESSA, the large amount of remaining SIG funds, and the States’ focus on fully transitioning to ESSA as reasons for requesting this flexibility.  ED says it supports States’ interest in increased flexibility for the use of SIG funds. 

Accordingly, pursuant to the Secretary’s authority to ensure an orderly transition to ESSA, ED will permit a State, at its discretion, to use any remaining SIG funds either: (1) consistent with the SIG final requirements; or (2) consistent with the requirements of section 1003 of ESSA.  This section of the current law replaces the old SIG program with new requirements for turning around low performing schools.  A State that decides to use some or all of its remaining SIG funds consistent with section 1003 of ESSA, may, at its discretion, permit an LEA that is currently implementing SIG to transition to the new program with its remaining SIG funds.  

SIG requires each State to submit a number of SIG-specific data and reporting elements for SIG schools to ED on an annual basis.  Because the SIG program is eliminated under ESSA, it is no longer necessary for States to continue to meet those SIG-specific reporting requirements.  Thus, consistent with the same transition authority ED is using to provide flexibility over the use of remaining SIG funds, the agency will no longer require a State to report SIG-specific data. 

Any parties that need further clarification, or have any questions, are encouraged to contact the appropriate State program officers in the Office of State Support at ED.
The DCL on SIG funds is available here.
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President Tells Congress to Bring Back Earmarks 
In statements Tuesday, President Trump suggested that Congress might make more progress on passing an appropriations bill if lawmakers were to bring back the tradition of congressionally directed spending items, known as earmarks.  

Earmarks were banned in Congress in 2011 in an attempt to make spending more transparent.  But those earmarks often brought dedicated funding for local infrastructure projects like libraries, community centers, and college-level research as well as State and local educational agencies, and acted as bargaining chips to help convince lawmakers to support a bill, keeping the legislative process running smoothly.  “Our system lends itself to not getting things done,” Trump said, “and I hear so much about earmarks – the old earmark system – how there was a great friendliness when you had earmarks.”
Some members of Congress reacted to Trump’s statement with enthusiasm.  “Maybe they’ll breathe life into the whole idea.  I’m all for earmarks," said House Appropriations Chairman Rodney Frelinghuysen (R-NJ).  But Democratic leadership – as well as fiscally conservative Republicans – caution that an earmark revival would be out of line with promises to “drain the swamp.”  

Resources:
Sarah Ferris, “Trump’s Endorsement of Earmarks Intoxicates Congress,” Politico, January 10, 2018.
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News 
Senate HELP Committee Gains Two New Members
The beginning of the second session of the 115th Congress this month brought with it two new members to the Senate, Doug Jones (D-AL) and Tina Smith (D-MN), narrowing the Republican majority in the Senate to 51-49.  Jones takes the former Republican-held seat vacated by Attorney General Jeff Sessions and temporarily filled by Luther Strange, and Tina Smith was appointed by the Governor of Minnesota to fill former Senator Al Franken’s (D-MN)) seat after he resigned amid misconduct allegations last fall. 

Both Jones and Smith have joined the ranks of the Senate Committee on Health, Education, Labor, and Pensions (HELP), taking the places of Al Franken and Sheldon Whitehouse (D-RI).  Jones has minimal background on education policy and did not include education as a key platform issue throughout his campaign for Senator.  However, he has advocated for healthcare over the past few months, particularly with regards to finding a long-term funding solution for the Children’s Health Insurance Program, which expired in late September but received a short-term funding boost in the continuing resolution passed by Congress last month.  Smith, in comparison, has said that school funding and early education will be a top priority for her during her time in the Senate.

The addition of Jones and Smith to the HELP Committee leaves the party balance at 12 Republican members and 11 Democrats. 

Resources:

Andrew Ujifusa, “News Sens. Doug Jones and Tina Smith Join Senate Education Committee,” Education Week: Politics K-12, January 9, 2018.
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Secretary DeVos Softens Fraud Standard in Recent Decision 
In a decision posted recently by the U.S. Department of Education (ED), Secretary of Education Betsy DeVos significantly reduced the amount for which a for-profit trade school is held liable for the failure to maintain accurate Title IV records.  

In 2011, following a program review, ED’s Federal Student Aid Office (FSA) found that Galiano Career Academy (GCA) had disbursed Title IV funds to ineligible students, disbursed aid without verifying required financial aid information, and failed to post Title IV aid to student account ledgers, among other findings.   FSA required GCA conduct a full file review of the account ledgers.  Finding GCA’s file review to be inaccurate and unreliable, FSA ultimately held the school liable for 100 percent of the Title IV funds disbursed during the award years in question.  In support of its position, FSA pointed to the head of the school, Michael Gagliano’s, guilty plea on embezzling, stealing and converting Title IV funds to his own use, including through tampering with and falsifying records.  Gagliano was sentenced to six years in prison.
In 2015, then-Secretary of Education Arne Duncan remanded the case for a new calculation that aligned with past precedent at ED for similar situations – using an error rate projection to calculate liability – but the FSA maintained that because the school’s system of records was tainted by fraud, it should be held 100 percent liable.  The Chief Administrative Judge agreed, resulting in a second appeal by GCA.

In the decision released recently, Secretary DeVos held that an error rate projection is appropriate to use for calculating liability even where evidence of fraud or tampering make a full file review unreliable.  Given that Michael Gagliano pled guilty only to tampering with a limited number of documents, the Secretary determined that the “guilty plea does not establish that acts of fraud permeated [Galiano Career Academy’s] records such that they were wholly unreliable.”  Therefore, the Secretary determined that an error rate projection is appropriate and reduced the liability amount significantly from over $2 million down to $545,406, based on an error rate projection offered by GCA. 

The Galiano case is the first decision issued by Secretary DeVos under the new administration and offers a much softer standard for recovery in instances of fraud than the more aggressive tactics typically used by FSA.  The recent decision will likely have major implications for liability in fraud cases moving forward. 

The full decision is available here.
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Federal Court Issues Ruling on Pass Through Authority Under UGG, WIOA
On January 3, 2018, a Federal Judge in the U.S. District Court for the District of Maine, issued a decision of first impression under both the Uniform Grant Guidance (UGG) and the Workforce Innovation and Opportunity Act (WIOA). (1:17-cv-00417-JAW).  The issues in this matter concern the authority of Maine’s Governor to withhold WIOA Title l formula funds from eligible recipients (local workforce boards), and the authority of the Governor as the “pass-through” to impose conditions, not covered by the statute or regulations, on the eligible recipient.

Coastal Counties Workforce, Inc. is one of three local workforce investment boards (WIBs) in Maine.  The WIOA requires the Governor to allocate the formula funds to the WIBs within 30 days of the Governor’s receipt of those dollars.  Governor LePage formally asked the U.S. Department of Labor (DOL) to permit him to abolish the WIBs in Maine in favor of a single WIB.  DOL directed the Governor that the WIOA prevented this action.  Accordingly, the Governor refused to award the WIOA funds on July 1, 2017 to the three WIBs.  After Coastal Counties petitioned the State Department of Labor to release the funds, the State informed the three WIBs that at least 60 percent of the funds would need to be used on training.  This 60 percent requirement is not in the State Plan, nor based on statute or regulations.  Coastal Counties sought injunctive relief in federal court to force the release of the WIOA funds.

The Federal Court granted the injunctive relief.  The Court ruled that the WIB was permitted under the WIOA to bring a private right of action (under 42 U.S.C. Section 1983) against the Governor, and that the Governor’s refusal to release the federal dollars would cause irreparable harm to individuals in Maine seeking job training.  Significantly, the Court looked at the authority of the pass-through under section 200.331 of the UGG to impose additional conditions (i.e. that 60 percent of the funds be used for training) on the subgrantees.  The Court stated “[t]he OMB regulations do contemplate additional conditions imposed by a State at the subaward stage, but these are limited to financial and accounting measures… there is no indication in these regulations that State governments as pass-through entities, may impose new substantive conditions on the receipt of funds absent noncompliance with the regulations by the recipient.” (pages 46-47).

This ruling represents the first interpretation we have found by a federal court on the issue of a pass-through’s authority to impose conditions on its subgrantees.  While it remains to be seen whether other federal courts adhere to this limitation on State authority under similar State-administered programs, this language is important.

It should also be noted parenthetically that the Court weighed in on the State’s authority to limit “obligational authority” on subgrantees.  The WIOA provides, similar to the Tydings Amendment on carryover in the General Education Provisions Act (GEPA), that funds received by local WIBs during the program year may be expended during that program year and the succeeding program.  The State cannot interfere with the local area’s ability to obligate those funds.  “If a State tries to prevent a local area from using the funds before the end of the second year, that violates the statutory instruction that the local area is permitted to do so.” (page 34).  We believe this language is also relevant to situations where State educational agencies attempt to limit the local’s use of carryover for the full 27-month period of obligation, unless the program statute indicates otherwise.
The full court opinion is available here.
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To stay up-to-date on new regulations and guidance from the U.S. Department of Education, register for one of Brustein & Manasevit’s upcoming webinars.  Topics cover a range of issues, including grants management, the Every Student Succeeds Act, special education, and more.  To view all upcoming webinar topics and to register, visit www.bruman.com/webinars.
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