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[bookmark: _Toc30165528]New Proposed Rule Protects Religious Schools, Prayer
The U.S. Department of Education (ED) released proposed regulations yesterday that cement protections for religious schools and religious exercise in public schools.  The rule, echoing an executive order on religion called the White House Faith and Opportunity Initiative, would require that religious and non-religious entities be treated equally by the federal government.  It would remove distinctions between types of entities based on religious control or affiliation established by previous administrations, which an agency press release called “unequal” and “burdensome.”
The proposed rule would require that as a condition of a State-administered grant or subgrant, a public institution of higher education could not treat faith-based student organizations any different than secular ones.  The Education Department General Administrative Regulations (EDGAR) would be amended to “clarify” that faith-based entities would be eligible to apply for and receive grants on the same basis as other organizations, where not excluded by law.  The proposed regulations would amend rules surrounding aid programs for institutions of higher education, narrowing the prohibited uses of funds to apply only to religious instruction, worship, or proselytization – not just to activities or services that relate to sectarian instruction.  The rule would also codify the definition of a religious organization and give greater deference to State and federal courts in determining whether institutions that receive federal research grants are complying with their “stated institutional policies” surrounding freedom of speech – eliminating federal regulatory benchmarks.  Under the proposal, institutions would be considered by ED to have violated freedom of speech requirements “only if there is a final, non-default judgment by a State or federal court that the private institution violated the institutional policy.”
Coinciding with this release, ED has announced that it is issuing new guidance on prayer in public elementary and secondary schools.  The guidance, which refers to prayer as “constitutionally protected” throughout, notes the requirement in the Elementary and Secondary Education Act that entities certify they have no policy that prevents or denies participation in prayer.  States will also be required to provide a clear process for students, parents, teachers, and employees to file complaints about actions that may deny them the opportunity to pray, and requires that States report on those complaints annually to ED.  Current policy on prayer in schools – that is that students may initiate prayer in schools but that school staff and personnel cannot – remains unaffected by the new guidance. Advocates have criticized the guidance as responding to an issue they say is nonexistent.  
The proposed rule on institutions of higher education is here; comments will be due 30 days after it is published in the Federal Register.
Author: JCM
[bookmark: _Toc30165529]USDA Offers Proposals for Simplifying School Meals 
The U.S. Department of Agriculture (USDA) this week revealed two proposed regulations intended to codify some existing waivers and simplify the administration of federal school meal programs.  In a call with State staff, USDA officials called this proposal “school meals 2.0” and said they were reducing burden by “rightsizing” requirements while making meals more attractive to students.
The first of the proposed rules focuses on the school lunch and breakfast programs.  Among the changes in the proposed regulation is a move from a three-year administrative review cycle to a five-year cycle.  Within this five-year cycle, States could choose to conduct reviews more frequently and would be required to conduct targeted follow-up reviews of “high risk” school food authorities (SFAs).  USDA has suggested that this will alleviate the burden on State agencies by giving them more time to complete reviews and dedicate more resources to technical assistance.  USDA is still considering how to determine when an SFA is at high risk of noncompliance and how those risk factors should apply if a State chooses to implement a shorter review cycle.  This extended review cycle would also apply to food service management companies.
In order to help streamline reviews, the proposed rule would allow State agencies to use findings from recent federal or State audits in their administrative reviews.  USDA notes that while this change is intended to “prevent duplicative efforts,” States should ensure that audits target the information that administrative reviews require.  The proposed rule would also allow other monitoring activities conducted outside the regular administrative review to fulfill the requirements of administrative review.  Buy American requirements would be rolled into the administrative review process.
When reviews do identify issues, the proposed rule would give State agencies discretion as to whether or not to take fiscal action for repeated violations of requirements regarding the types of milks and vegetables served, just as they have discretion now for violations of food quantity and whole grain requirements.
It would also convert quarterly performance reports, allowing SFAs to receive performance-based incentives (an additional 7 cents for meals that meet higher standards), to annual reports.  
The proposal also makes substantive changes to the meal pattern requirements.  The proposed rule would allow legumes that are offered as a meat alternative to also count toward weekly requirements for legumes.  Meats, meat alternates, and grains would be allowed to be offered interchangeably in the school breakfast program, giving SFAs more discretion in terms of the makeup of meals.  SFAs could also have some flexibility in how much fruit schools serve at breakfast.  It would also allow flexibility for serving sizes in schools with unique grade configurations and small SFAs (those serving fewer than 2,500 students).  Carbonated, calorie-free waters could be served to all age groups – perhaps a reflection of the current popularity of those beverages.
The second rule would increase flexibility in eligibility calculations for the summer food service program.  It would also provide flexibility for when programs are monitored based on sponsor size.
While Secretary of Agriculture Sonny Purdue highlighted these regulations as a positive change, critics noted that they would allow programs to offer fewer fruits and vegetables.  It was also noted that the existing regulations were a pet project for former First Lady Michelle Obama, and the changes were announced on her birthday.
Comments on the regulations will open next Thursday for a 60-day comment window.  The school lunch regulations are available here; the summer regulations are here.
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[bookmark: _Toc30165531]Borrower Defense Rule Draws Attention from State AGs, White House
Efforts by the U.S. Department of Education (ED) to implement new borrower defense rules for student loans received attention this week from Congress, the White House, and various Attorneys General from States all across the country.  On Tuesday, the House of Representatives approved H.J.Res.76, which expresses disapproval of the rule issued in September by ED under the Congressional Review Act.  If the Senate were to approve the resolution and the President were to sign it, the rule would effectively be repealed – though that is unlikely.  The resolution received praise from the top legal officers in various States, while also drawing a veto threat from the White House.
Under the Congressional Review Act, Congress can vote to repeal a rule issued by a federal agency within 60 legislative days of the rule being published in the Federal Register.  Although approved by the House, the Senate would be unlikely to take up the measure until after President Trump’s impeachment trial.  If the Senate did pass the resolution, which is not likely, the White House issued a statement this week that the President would veto the resolution.  As such, this vote is primarily symbolic, and will not have a significant impact on the rule, which is set to go into effect on July 1st.  In its statement, the administration states that this resolution “would restore the partisan regulatory regime of the previous administration, which sacrificed the interests of taxpayers, students, and schools in pursuit of narrow, ideological objectives.”
Meanwhile, Attorneys General of Massachusetts, California, Delaware, the District of Columbia, Hawaii, Illinois, Iowa, Maine, Maryland, Michigan, Minnesota, New Jersey, New Mexico, New York, North Carolina, Oregon, Pennsylvania, Vermont, Virginia, and Washington wrote to Democratic leaders to state their support for the joint resolution. According to the letter, “in issuing the 2019 Rule, [ED] has abdicated its Congressionally-mandated responsibility to protect students and taxpayers from the misconduct of unscrupulous schools.”  The Attorneys General argue that the rule provides no realistic prospect for borrowers to discharge their loans when they have been defrauded by predatory for-profit schools, and it eliminates financial responsibility requirements for those same institutions. 
Resources:
Michael Stratford, “White House Threatens Veto of Democrats’ Push to Block DeVos ‘Borrower Defense’ Rule,” Politico, January 14, 2020.
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[bookmark: _Toc30165532]Teachers’ Unions Concerned About Upcoming SCOTUS Case 
Presidents of the two largest teachers’ unions in the country, the National Education Association and the American Federation of Teachers, expressed concern this week about a case going before the U.S. Supreme Court next week that may have an impact on school choice programs. 
The case – Espinoza v. Montana Department of Revenue – addresses whether a State can restrict funding in a tax credit scholarship program from being used at private religious schools, based on a State constitutional provision prohibiting public funds from benefiting religious entities.  Counsel for a group of Montana families will argue next week that excluding religious schools from these types of choice programs is unconstitutional. 
NEA president Lilly Eskelsen Garcia said this week that “[t]his case is not about improving education for school kids…this case is about expanding vouchers, privatization, the systematic effort to dismantle our neighborhood public schools, and it represents just the latest stealth political attack on public education.”
Opponents of school choice and voucher programs are concerned that a ruling in favor of the Montana families will divert public funding from public schools for use at private ones.  Supporters of school choice are hopeful that it will expand school choice programs. 
Resources:
Nicole Gaudiano, “Teachers Unions Rev Up Attacks in Advance of School Choice Case Before Supreme Court,” Politico, January 15, 2020.
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[bookmark: _Toc30165533]House Republican Joins Education and Labor Committee 
Representative Jeff Van Drew (R-NJ), who left the Democratic Party to join the Republican Party following House Democrats’ vote last month to impeach the President, will be joining the House Committee on Education and Labor.
Van Drew, as a Democrat, served on the House Agriculture and Natural Resources Committees, but he forfeited those seats when he switched his party affiliation.  House Republicans have been working to find Van Drew seats on other committees. Representative Peter King (R-NY), who is retiring at the end of the year, gave up his seat on the Committee on Financial Services, allowing Representative Van Taylor (R-TX) to move into King’s seat, opening up a seat for Van Drew on the House Committee on Education and Labor.  
Van Drew was elected to the House in the 2018 election and assumed his seat in January 2019.  Prior to that he served in the New York Legislature for over 15 years. 
Resources:
Melanie Zanona, “House GOP Upgrading Democratic Defector,” Politico, January 15, 2020. 
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[bookmark: _Toc30165535]Report Advocates for Race Conscious Admissions Practices
A new report out by the Education Trust, a non-profit organization that advocates to close opportunity gaps for low-income and African-American students, makes a case for using race conscious admissions policies to eliminate racism in higher education.
The Education Trust defines race-conscious policies as “policies that explicitly address race in the design and provide higher education access, opportunity, or support to students of color and their colleges and universities serving them.”  The report sets out three key arguments for why race-conscious admissions policies are necessary to eliminate racism in higher education.  First, given that institutions of higher education have used racist policies to exclude certain students throughout history, race-conscious admissions are necessary in order to achieve racial justice.  Second, racial inequalities still persist in higher education because many organizations stopped using race-conscious admissions too soon for them to be fully effective.  Finally, although some States without race-conscious admissions policies have permitted using income or other factors as a substitution for race in order to close opportunity gaps, those policies have not been effective at closing the gaps for African-American students. 
The report also lists out a number of strategies for advancing race-conscious admissions policies that includes removing State bans on these types of policies, setting Statewide race-conscious higher education attainment goals, and investing more federal funding into Historically Black Colleges and Universities and Minority-Serving Institutions, among others. 
The full report on race-conscious admissions is available here. 
Author: KSC
To stay up-to-date on new regulations and guidance from the U.S. Department of Education, register for one of Brustein & Manasevit’s upcoming webinars.  Topics cover a range of issues, including grants management, the Every Student Succeeds Act, special education, and more.  To view all upcoming webinar topics and to register, visit www.bruman.com/webinars.
The Federal Update has been prepared to inform Brustein & Manasevit, PLLC’s legislative clients of recent events in federal education legislation and/or administrative law.  It is not intended as legal advice, should not serve as the basis for decision-making in specific situations, and does not create an attorney-client relationship between Brustein & Manasevit, PLLC and the reader.
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