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[bookmark: _Toc535581292][bookmark: _Toc504484598]No End in Sight for Partial Government Shutdown
[bookmark: _Hlk535582112]There seems to be no end in sight for a partial government shutdown that has now lasted 27 days – the longest in U.S. history.  Congressional Democrats and Republicans, as well as the White House, are still at an impasse.  
On Wednesday the House of Representatives passed legislation that would reopen parts of the government and provide funding through February 8th while also providing $12.1 billion in disaster relief funds for areas impacted by Hurricanes Florence and Michael and the California wildfires.  Senate Leader Mitch McConnell (R-KY), however, is not expected to bring the bill to the Senate floor for a vote. 
Also on Wednesday, Speaker of the House Nancy Pelosi (D-CA) sent a letter to President Trump suggesting that his State of the Union address, scheduled for January 29th, be postponed or delivered in writing instead of in person due to the government shutdown.  Pelosi cited security concerns given that the U.S. Secret Service and Department of Homeland Security have been impacted by the shutdown and security planning for the State of the Union typically begins weeks before the event.  In response, the President sent a letter to Pelosi Thursday notifying her that her upcoming planned Congressional delegation trip to Afghanistan had been postponed.  
“We will reschedule this seven-day excursion when the Shutdown is over.  In light of the 800,000 great American workers not receiving pay, I am sure you would agree that postponing this public relations event is totally appropriate,” the President wrote (Congressional staff maintain that the trip was planned to last five days, not seven). 
Speaker Pelosi is ultimately the person who decides whether the President delivers a State of the Union or not, as it is not constitutionally required, and the Speaker of the House invites the President each year.  However, Pelosi has not said what she will do if the President does not agree to choose a different date, after the government is reopened. 
Over the past few days, conversations between Democrats and Republicans have been minimal.  Nothing came of a discussed bipartisan effort earlier this week, which would have given assurance to the President that Congress would take up the issue of border security funding if he would reopen the government for a short period. 
Resources:
Andrew Restuccia, “Trump Hits Back at Pelosi After a Day of Silence,” Politico, January 17, 2019. 
Burgess Everett, “Bipartisan Senate Effort to End Shutdown Hits Wall,” Politico, January 16, 2019. 
Juliegrace Brufke, “House passes disaster relief bill to fund government through Feb. 8,” The Hill, January 16, 2019. 
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[bookmark: _Toc535581293]ED Announces New Initiative on Seclusion and Restraint
The U.S. Department of Education (ED) announced a new initiative on Thursday to address the “possible inappropriate use” of restraint and seclusion as disciplinary and classroom management techniques, especially for students with disabilities.  
The initiative is framed by ED as a “proactive approach” that will protect students and also support the needs of educational professionals.  It will be administered by ED’s Office for Civil Rights (OCR) and the Office of Special Education and Rehabilitative Services (OSERS).  The initiative will have three components:
· Compliance reviews conducted by OCR regional offices;
· Review and improvement of restraint and seclusion data submitted to the Civil Rights Data Collection (CRDC); and
· Technical assistance on the legal requirements, including those of Section 504 of the Rehabilitation Act and the Individuals with Disabilities Education Act.  
ED’s announcement focuses on understanding the use of restraint and seclusion practices and ensuring they are not used improperly, but does not pass judgment on whether such techniques should be used at all.  Rather, it discusses the impact of such practices on the ability of a school to provide a Free and Appropriate Public Education (FAPE) as required by law and how technical assistance can help ensure the proper use of interventions and supports.
“OSERS has long focused on improving results and outcomes for children with disabilities,” said Assistant Secretary for Special Education and Rehabilitative Services Johnny Collett in a press release.  “Rethinking special education and challenging the status quo includes examining systems that keep us from making the kind of improvement we know is necessary.  This initiative furthers our ongoing efforts to examine any practice that limits opportunities for children with disabilities.”
The announcement comes as Democrats in the House of Representatives are considering reviving legislation which would prohibit the use of such practices in most circumstances.  That legislation, known as the Keeping All Students Safe Act, was originally introduced in Congress a decade ago but did not ultimately become law.
ED’s announcement on the initiative is available here.
Author: JCM
[bookmark: _Toc535581294]Rulemaking Website Down; ED Extends Title IX Deadline
[bookmark: _Hlk535582644]Taking advocates and federal agencies alike by surprise, the website regulations.gov went dark Thursday morning.  The site, which is used to solicit and collect public comment on proposed regulations, showed only a message saying that it is “not operational due to a lapse in funding, and will remain unavailable for the duration of the shutdown.”
The website is administered by the Environmental Protection Agency (EPA), which called the message a “technical glitch” and insisted it would be up and running again within 24 hours.  The website had been restored as of Friday morning.
Following the outage, the U.S. Department of Education (ED) announced that it would extend the deadline for comments on the proposed rulemaking under Title IX of the Education Amendments of 1972.  Providing the public with less than 60 days to comment on the proposal could result in a violation of the Administrative Procedure Act (APA) and subject the agency to lawsuits which could slow or halt the process of reworking those regulations.  Advocates had already been urging ED to extend the comment period, noting that the bulk of the 60 days fell during a particularly busy season for school administrators with the completion of one semester and a winter break taking place during that time.
ED announced Friday afternoon, following restoration of the portal, that the new deadline for submission of public comments is January 30th.  
Resources:
Benjamin Wermund, “Federal Rulemaking Site Goes Dark,” Politico, January 17, 2019.
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[bookmark: _Toc535581295]New Law Focuses on Evidence-Based Policy Decisions
The Trump administration’s efforts promoting the use of data has taken another step this week as the President signed the Foundations for Evidence-Based Policy-Making Act into law.  The legislation is designed to promote the better use of federal data, research, and evaluations when policy is being made.  Although the bill was originally introduced in September of 2013, Congress did not pass a final version of the bill until last month.  The newly-signed legislation generally encourages federal agencies to make data more readily available.  The new law requires each federal agency to set up a chief data officer who is responsible for managing the agency’s data assets and promoting best practices for data usage. 
“By ensuring that each federal agency has an evaluation officer, an evaluation policy and evidence-building plans, we can maximize the impact of public investments,” Results for America, a nonprofit group that works with States to provide technical assistance, said in a statement after Congress passed the bill.  It also requires federal agencies to look at how to enhance data privacy, including when personally identifiable information (PII) is involved.  Any new legislation dealing with PII is important, considering the fact that the Family Educational Rights and Privacy Act, the primary law concerning protection of student data, has not been reauthorized since 1974.  
According to a White House press release, the law will:
· Strengthen federal agency evaluation;
· Further interagency data sharing and open data efforts; and
· Improve access to data for statistical purposes while protecting confidential information.
In addition to streamlining data for federal agencies, the new law should also impact grantees and prospective grantees.  The Bipartisan Policy Center says that the law “reduces [the] burden on researchers for applying to access to government data by establishing a common application system for qualified individuals to access restricted, confidential data for approved projects.”  The law itself may not have a significant impact on the U.S. Department of Education (ED), which already places a significant emphasis on data.  However, Michele McLaughlin from the Knowledge Alliance, a lobbying coalition for the education research community, believes it might help increase transparency when it comes to the ED’s evaluation efforts. 
Resources:
Andrew Ujifusa, “Trump Signs Legislation Promoting Evidence-Based Policymaking,” Education Week: Politics K-12, January 15, 2019.
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[bookmark: _Toc535581296]News 
[bookmark: _Toc535581297]ED’s Federal Student Aid Office Rejects Major Audit Finding
[bookmark: _Hlk535582941]The U.S. Department of Education’s Federal Student Aid (FSA) office issued a Final Audit Determination last Friday rejecting the Office of the Inspector General’s (OIG’s) recommendation that Western Governors University (WGU) return $712 million in federal student aid funds.  
The OIG recommendation was based on a September 2017 audit report finding that distance education programs provided by WGU failed to offer “regular and substantive” interaction between teachers and students in accordance with federal requirements.  The OIG found that because more than half of WGU’s courses did not provide enough faculty-student interaction to qualify as “distance education” under applicable regulations, the school was ineligible for federal student aid.  
In rejecting the OIG’s recommendations, FSA noted that “because of the ambiguity of the law and regulations and the lack of clear guidance available at the time of the audit period….it would not be appropriate to require WGU to return Title IV funds.”  FSA further explained that such a significant financial penalty would be inappropriate because WGU demonstrated a “reasonable and good faith effort” to comply with applicable regulations.  
To ensure future compliance, FSA instructed WGU to review a Dear Colleague Letter issued after the close of the audit period which explains requirements for institutions providing distance education.  FSA also noted that additional guidance would be forthcoming, as the Department is currently engaged in negotiated rulemaking to further clarify distance education requirements, among other higher education issues.  
FSA’s actions are noteworthy here, as they may provide precedent for the development of a new legal standard for liability determinations, with greater consideration for factors such as the availability of sufficient guidance and the grantee’s good faith efforts at compliance.  The existing requirements for distance education and interaction with instruction are part of a package of rules being debated by a Department of Education negotiated rulemaking team this week.
Resources: 
Michael Stratford, “Education Department Rejects $712M Fine Against Western Governors U,” Politico, January 14, 2019.
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[bookmark: _Toc535581298]Government Shutdown Impacts Title IX Legal Battle
[bookmark: _Hlk535582988]The lawsuit against the U.S. Department of Education (ED), filed by women’s organization SurvJustice and others, has hit a delay due to the government shutdown.  Attorneys at the U.S. Department of Justice (DOJ), which is subject to the partial government shutdown, are defending ED in the case.  
DOJ attorneys filed a motion with the federal judge this week stating that they “are prohibited from working, even on a voluntary basis, except in very limited circumstances, including ‘emergencies involving the safety of human life or the protection of property.’”  The women’s organizations leading the lawsuit agreed to a stay until January 29th or until DOJ reopens, whichever comes first.  The stay also states that the groups would oppose a stay any longer than that.  
The lawsuit argues that DeVos’ interim Title IX guidance violates the equal protection guarantee of the Constitution’s Fifth Amendment because it “disproportionately burdens women and girls.”
ED is in the process of issuing regulations surrounding Title IX and sexual assault.  It is currently accepting public comments on a set of proposed regulations.
Resources:
Benjamin Wermund, “Title IX Comment Deadline Extended by Education Department,” Politico, January 17, 2019.
Benjamin Wermund, “Title IX Legal Fight Delayed Due to Shutdown,” Politico, January 16, 2019.
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To stay up-to-date on new regulations and guidance from the U.S. Department of Education, register for one of Brustein & Manasevit’s upcoming webinars.  Topics cover a range of issues, including grants management, the Every Student Succeeds Act, special education, and more.  To view all upcoming webinar topics and to register, visit www.bruman.com/webinars.
The Federal Update has been prepared to inform Brustein & Manasevit, PLLC’s legislative clients of recent events in federal education legislation and/or administrative law.  It is not intended as legal advice, should not serve as the basis for decision-making in specific situations, and does not create an attorney-client relationship between Brustein & Manasevit, PLLC and the reader.
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