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[bookmark: _Toc30756291]OMB Proposing Changes to Uniform Grant Guidance
The Office of Management and Budget (OMB) recently published proposed changes to the Uniform Grant Guidance (UGG) in the Federal Register.  While a vast majority of the rules remain unchanged, there were a few key changes that will impact recipients and subrecipients of federal grants.  While the changes are merely proposed in this notice, any final changes would go into effect once new grant awards are made.
According to OMB, the proposed changes are limited in scope to support:
· Implementation of the President's Management Agenda, Results-Oriented Accountability for Grants Cross-Agency Priority Goal (Grants CAP Goal) and other administration priorities; 
· Implementation of statutory requirements and alignment of Title II of the Code of Federal Regulations with other authoritative source requirements; and 
· Clarifications of existing requirements in particular areas within Title II. 
These proposed revisions are intended to “reduce recipient burden, provide guidance on implementing new statutory requirements, and improve federal financial assistance management, transparency, and oversight.”  The administration has identified four strategies to work toward “maximizing the value of grant funding by developing a risk-based, data-driven framework that balances compliance requirements with demonstrating successful results for the American taxpayer.”  Those strategies are as follows:
· Standardize the grants management business process and data;
· Build shared IT infrastructure;
· Manage risk; and
· Achieve program goals and objectives.
The proposed revisions are also intended to implement relevant statutory requirements under several National Defense Authorization Acts (NDAAs) and the Federal Funding Accountability and Transparency Act (FFATA), as amended by the Digital Accountability and Transparency Act (DATA Act).  For example, 2 CFR § 200.328 is being amended to specify that, in regard to performance reporting, “the federal awarding agency must use standard, OMB-approved data elements for collection of performance information.”  While this seems like a minor issue, the focus of this change is to ensure common usage of the data standards approved under the DATA Act.  This may require the U.S. Department of Education (ED) to update its current program reporting requirements to ensure they are aligned with these new data standards.  
Terminology and definitions are a big focus in the proposed changes.  For example, references to the “Catalog of Federal Domestic Assistance” or “CFDA” have been removed, since the federal government has moved away from that system.  Grant awards still have an “assistance listing,” but the old catalog framework has been remodeled.  The term “obligations” is being replaced with “financial obligation,” in order to match the new DATA Act data standards, while the definition remains the same.  
One of the bigger changes is that, if the proposals are made final, all non-federal entities may request higher informal procurement thresholds than those currently set in the Federal Acquisition Regulations (FAR).  In certain circumstances, ED and other awarding agencies would be allowed to approve higher dollar thresholds for micro-purchases and small purchases.  Micro-purchases would also be labeled as an allowable sole-source action. In addition, micro-purchases would include purchase of “property” below certain thresholds, effectively ending a current point of contention regarding the use of this process on equipment purchases.
Here are a few other notable proposed changes:
· Federal agencies would no longer be allowed to reference nonbinding guidance in the grant award notifications provided to recipients.
· Pass-through entities would only be responsible for issuing management decisions on subrecipient audit findings directly related to the programs the pass-through oversees.
· Prime recipients would have 120 days to closeout a federal award (increased from 90 days).
· Program evaluation costs could be charged as direct charges, rather than recovered through the indirect cost rate.
· All recipients and subrecipients, other than State, local, and tribal government, would be able to use the de minimus rate of 10 percent of modified total direct costs (MTDC), even if they have had an approved indirect cost rate in the past.
These are just some of the changes included in the proposal.  Brustein & Manasevit, PLLC is in the process of reviewing all proposed changes and will update clients on relevant issues in later publications, and the proposed changes will be covered in depth at Brustein & Manasevit’s Spring Forum in Washington, D.C.  One significant change that grantees should start to consider is that many current citations will change.  As sections of the UGG are added and deleted, this will require most current citations to change to accommodate the updates.  Any policies or procedures that currently cite to specific sections of the UGG will have to be revised and updated accordingly.
The proposal is open for public comment until March 23, 2020. 
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[bookmark: _Toc30756293]SCOTUS Hears Oral Arguments in School Voucher Case 
The U.S. Supreme Court on Tuesday heard arguments from two sides and the Department of Justice regarding the legality of a school voucher system in Montana.  In the case, Espinoza v. Montana Department of Revenue, the plaintiffs are arguing that a tax credit voucher system in Montana violated the Free Exercise Clause of the First Amendment when it prohibited families from using vouchers at private religious schools, as well as the Equal Protection and Establishment Clauses of the U.S. Constitution.  
The Montana Supreme Court later struck down the entire program under its State constitution, saying that the voucher system violated a “no-aid clause” which limited public funds from going to religious entities.  This type of clause is often referred to as a “Blaine amendment” and is part of State constitutions or statutes across 37 different States.  The State Court said that though the vouchers were going to families, allowing them to be used at private religious schools allowed the State legislature to “indirectly” pay religious schools.  
The families appealing to the Supreme Court want the program restored and expanded to all schools, including private religious schools – something that the justices referred to as “levelling up” the program during oral arguments.  The families also say that the structure of the voucher program was a “crystal clear” example of religious discrimination, and that ending the program completely does not provide a remedy.  They are asking the Court to expand on their decision in Trinity Lutheran v. Comer (2016), which held that a playground resurfacing grant must be available to both religious and secular schools because of the First Amendment concerns and because of the secular nature of the grant – that is, though funds would be going to a religious school, they would be accomplishing a secular purpose (refinishing the playground surface) and not supporting religious practice.
The attorney for the State of Montana argued that the no-aid clause was adopted at a State constitutional convention in 1972 in part to protect religious entities from government interference and the strings that often come tied to State or federal funds.  He said that the State Supreme Court struck down the entire program – what the Justices referred to as “levelling down” – to balance the interests of all parties.  He sought to distinguish the case from Trinity Lutheran by noting that the nature of the former grant was secular while in this case, money would be going to aid religious practice, whether directly or indirectly.
Secretary of Education Betsy DeVos reportedly sat in the front row of the audience for these arguments.  The Trump administration has sided with the plaintiffs in this case, and the U.S. Department of Justice presented arguments in favor of the voucher program.  DeVos has called Blaine amendments “bigoted” and called for the Court to protect school choice.
Some advocates say that this case could be a watershed moment for school choice, but the Justices did not give many hints as to where they might be headed in considering the case.  A decision is expected in late spring or early summer.
Resources:
Nicole Gaudiano, “Supreme Court Justices Wrestle with Montana Case on Religious Schools and Public Funds,” Politico, January 22, 2020.
Nina Totenberg, “Supreme Court Considers Religious Schools Case,” NPR, January 22, 2020
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Secretary of Education Betsy DeVos announced on Monday that the Office for Civil Rights (OCR) will be gaining a new division focused on proactive compliance on civil rights issues.  
The Outreach, Prevention, Education and Non-Discrimination (OPEN) Center will offer technical assistance to grantees to ensure they are knowledgeable about their federal civil rights obligations with the goal of reducing the number of formal complaints submitted to the U.S. Department of Education (ED).  The key purpose of the OPEN Center will be to resolve potential noncompliance before a student faces a problem that would lead to him or her filing a complaint. 
According to ED, attorneys in OCR will staff the new OPEN Center, with Christian Corrigan, currently Senior Counsel in OCR, serving as Acting Director.  It is unclear whether DeVos plans to ultimately select a different person to lead the center or how many total attorneys will work under the new division. 
Inquiries regarding the new OPEN Center can be sent to OPEN@ed.gov. 
Resources:
U.S. Department of Education Press Release, “Secretary DeVos Announces New, Proactive Civil Rights Compliance Center within Office for Civil Rights,” January 21, 2020. 
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The American Federation for Teachers (AFT) – one the nation’s largest teachers’ unions – filed a lawsuit on Wednesday against Secretary of Education Betsy DeVos.  The lawsuit was filed in response to DeVos’ action to repeal the “gainful employment” regulations, promulgated under the Obama administration, which aimed to ensure graduates were able to become employed in a job that provided enough income to pay back student debt. 
Supporters of the rule claimed that it helped to ensure for-profit institutions were not taking advantage of students and leaving them with high amounts of debt and few job prospects.  Opponents of the rule, however, argued that it unfairly targeted the for-profit industry.
AFT’s lawsuit claimed that DeVos’ decision to repeal the regulations was illegal under the Administrative Procedures Act – an argument that has been successful in other regulatory challenges under this administration.  According to AFT, DeVos did not appropriately provide justification for her decision.
Given that AFT represents K-12 teachers, there is a question of whether the organization has standing to bring the lawsuit, but according to the filing, the AFT is suing DeVos “in an organizational capacity and on behalf of its members who are enrolled at, or who will soon enroll at, programs of study that are covered by the gainful employment rule.” 
Resources:
Michael Stratford, “Teachers Union Sues DeVos Over Repeal of Obama-Era ‘Gainful’ Rule,” Politico, January 22, 2020.
Author: KSC
To stay up-to-date on new regulations and guidance from the U.S. Department of Education, register for one of Brustein & Manasevit’s upcoming webinars.  Topics cover a range of issues, including grants management, the Every Student Succeeds Act, special education, and more.  To view all upcoming webinar topics and to register, visit www.bruman.com/webinars.
The Federal Update has been prepared to inform Brustein & Manasevit, PLLC’s legislative clients of recent events in federal education legislation and/or administrative law.  It is not intended as legal advice, should not serve as the basis for decision-making in specific situations, and does not create an attorney-client relationship between Brustein & Manasevit, PLLC and the reader.
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