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[bookmark: _Toc504981671]Congress Passes Another Short-Term Spending Bill
[bookmark: _Toc504484598]On Monday evening Congress managed to pass legislation to reopen the federal government after a brief three-day shutdown, which mostly took place over the weekend.  The bill, signed by the President Monday night, will extend current funding levels through February 8th and ensure back pay for federal employees during this and any other shutdown in federal fiscal year (FY) 2018.  This is the fourth short-term spending bill passed by Congress since the fiscal year began on October 1st.
The continuing resolution (CR) also resolved one of the larger policy issues which were tied to the appropriations debate by extending authorization for the Children’s Health Insurance Program (CHIP) for six more years.  However, the legislation did not contain any provisions related to immigration, specifically the Deferred Action for Childhood Arrivals (DACA) program, which Democrats had been pushing.  Instead, progressives were given a promise that DACA would be discussed soon, alongside other immigration reforms, if no bipartisan deal is reached before the CR expires.
Democrats who voted in favor of this spending bill have already heard complaints from immigration activists, who feel they caved in too quickly and want them to hold out longer in the next round of discussion.  That pressure, combined with the short time span of the new CR and the contentious nature of the immigration debate, virtually guarantees that another showdown over government funding is in the cards for early February.
Author: JCM
[bookmark: _Toc504981672]ED Releases Gainful Employment Disclosure Template
The U.S. Department of Education (ED) recently released a new 2018 Gainful Employment Disclosure Template.  The updated template rolls back some of the key reporting elements previously required for institutions of higher education (IHEs) as the Trump Administration is engaged in a negotiated rulemaking process to rework the gainful employment regulations promulgated under the Obama Administration. 
Under the gainful employment rules issued by the previous administration, IHEs that operate career training programs must provide specific disclosure information for prospective students.  ED provides a template for these disclosures, which institutions use to ensure they meet the federal requirements.
The 2018 template includes the follow changes from previous years:
· Institutions are no longer required to disclose room and board charges.
· The unsubsidized loan interest rate will be prefilled based on the selected credential level.
· Institutions will not be required to disclose median earnings data in the template.
· Institutions must still disclose whether a program has failed the debt-to-earnings (D/E) rates measure within 30 days of receiving a gainful employment program’s final D/E rates from ED.  
· Institutions may add more than one accreditor job placement rate.
· The format for reporting licensure requirements was changed; and “Foreign Country” was added as an option in the list of States.
Institutions of higher education (IHEs) must update disclosures for each gainful employment program they operate using this template no later than April 6, 2018.
The full gainful employment disclosure template is available online.
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[bookmark: _Toc504981673]News 
[bookmark: _Toc504484599][bookmark: _Toc504981674]Secretary DeVos Announces Creation of New Office at ED
[bookmark: _Toc504484600]Secretary of Education Betsy DeVos announced late Thursday the formation of a new Office of Strategy and Transformation at the U.S. Department of Education (ED).
The office will be led by the current Chief Operating Officer of the Federal Student Aid Office (FSA), A. Wayne Johnson, and will focus on improving the delivery of financial aid.  The office will focus on advancing the Next Generation Processing and Servicing Environment, which is an initiative announced last year by ED to enhance financial aid services through technology and operational infrastructure changes.
“In my capacity as COO of FSA, it became crystal clear to me that the greatest contribution I can make to FSA is to dedicate the fullest measure of my time and attention toward making the FSA Next Generation operating vision a reality,” said Johnson in an ED press release. 
As Johnson steps into his new role, James Manning, who currently serves as Acting Under Secretary, will take over as Acting Chief Operating Officer of FSA.  In its press release, ED noted that Manning and Johnson will be “working together in full partnership” to improve the financial aid experience for students. 
Resources:
U.S. Department of Education Press Release, “Secretary DeVos Forms New Strategy and Transformation Office at FSA,” January 25, 2018.
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[bookmark: _Toc504981675]Potential Reorganization Ahead at ED
[bookmark: _Toc504484601]The U.S. Department of Education (ED) is reportedly considering combining two of its offices – the Office of Innovation and Improvement (OII) and the Office of Elementary and Secondary Education (OESE).
If ED moves forward with the consolidation, the Office of Innovation and Improvement would be incorporated into the much larger Office of Elementary and Secondary Education.  The move would not be incredibly difficult for ED to carry out as OII is not an office authorized by legislation, unlike a number of other offices within the Department.  That means ED can eliminate or make changes to the office without seeking congressional authorization.
OII was first established in 2002 during the George W. Bush Administration in order to help promote school choice initiatives, and under the Obama Administration the office was tasked with overseeing the Race to the Top district grants, as well as Investing in Innovation grants – both of which are no longer authorized.  Currently, OII is in charge of administering the Education Innovation and Research program (the successor to Investing in Innovation), the Charter Schools Program, and programs to enhance teacher quality, among others. 
Although ED has not officially made a decision on potentially incorporating OII into the Office of Elementary and Secondary Education, the move would align with the Trump Administration’s overall effort to reorganize federal agencies in order to eliminate unnecessary or duplicative offices.  And while Frank Brogan has been nominated to lead OESE, the Administration has yet to put forth any individual to lead to OII.  It’s unclear, though, how ED would handle staffing for the new, combined office if it moves ahead with the proposal.  It’s likely downsizing would occur with only a small number of staffers from OII staying on to assist with the innovation operations in OESE. 
Resources:
Alyson Klein, “Trump Team May Combine Innovation, K-12 Offices, Advocates Say,” Education Week: Politics K-12, January 23, 2018. 
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[bookmark: _Toc504981676]ED May Change Policy on For-Profit Conversions 
[bookmark: _Toc504484602]The U.S. Department of Education (ED) will consider shifting its position on institutions that seek to convert from for-profit schools into non-profit ones, it indicated in court filings made last week.
The Center for Excellence in Higher Education (CEHE), which operates a number of career colleges including CollegeAmerica, Stevens-Henager College, and California College San Diego, is in talks with ED to renegotiate its non-profit status.  The Obama Administration had rejected an application by the group for non-profit status in August of 2016 despite the fact that the organization was recognized as a non-profit by the Internal Revenue Service, citing its history as an administrator of for-profit schools.  But attorneys for ED and the Center for Excellence in Higher Education said that both parties wanted to resolve the dispute outside of litigation and that they have had some constructive conversations about a resolution.  The parties also revealed that they are seeking input from the college’s accrediting agency before reaching a final agreement.
Former Secretary of Education John King celebrated the earlier rejection of CEHE’s request, saying at the time that it should “send a clear message to anyone who thinks converting to nonprofit status is a way to avoid oversight while hanging onto financial benefits.”  But the current Secretary, Betsy DeVos, has already approved the conversion of several campuses and institutions into non-profit schools, indicating that she may be friendlier toward schools who want to make the switch.
Resources:
Michael Stratford, “DeVos may reverse Obama ruling on for-profit college conversions,” Politico, January 24, 2018.
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[bookmark: _Toc504981677]Reports
[bookmark: _Toc504981678]GAO Releases New Report Evaluation Higher Ed Accreditation
The U.S. Government Accountability Office (GAO) published a report this week that evaluates the higher education accreditation system’s oversight of academic quality, specifically examining the strengths and challenges of the system, as well as proposing potential approaches for improving the system’s oversight.
For its study, GAO convened a roundtable of accreditation experts to identify challenges in accreditation and discuss potential ways to improve the system.  Accreditation serves as one of the main determinants of an institution of higher education’s (IHE’s) eligibility to participate in Title IV federal financial aid programs, with accreditors, States, and the U.S. Department of Education (ED) working together as a “triad” to provide oversight of Title IV-participating institutions. 
A key strength of the system identified by the experts is the system’s use of peer reviewers with knowledge in the relevant field to oversee academic quality, as well as how the system includes reviews that are specifically tailored to various types of institutions and programs. 
The experts interviewed by GAO raised a number of concerns about the current accreditation system as well.  They noted that because access to federal financial aid is essential for many IHEs to operate and attract students, and since accreditors’ revenue is dependent on those IHEs, then some accreditors may be hesitant to take adverse actions against schools, especially actions that would affect a school’s Title IV eligibility. 
In addition, some experts mentioned that financial oversight of IHEs can sometimes detract from accreditors’ capacity to oversee schools’ academic quality.  Others disagreed, however, noting that accreditors’ regular contact with schools makes them well-positioned to identify financial issues at those institutions. 
The report identifies a few potential approaches to address challenges facing the accreditation system:
· Modifying oversight roles and responsibilities, including clarifying or redefining “triad” members’ oversight roles and responsibilities, providing protections for accreditors from legal action by schools, and allowing ED to develop and enforce accreditation standards;
· Strengthening communication and transparency by sharing more accreditor information to help students, policymakers, and the public make informed decisions when selecting an IHE;
· Using academic quality measures and expanding accreditation options, such as increasing accreditors’ focus on student outcomes when assessing academic quality and adding a new accreditation category that allows an IHE to maintain its federal aid eligibility at a reduced level while making improvements; and
· Changing the structure of the accreditation system, which would include establishing new entities to set standards for assessing IHEs’ academic quality. 
In its response to GAO, ED said that it is reviewing the report carefully as it works to improve postsecondary opportunities for students and its role in the accreditation process.  ED will make decisions later this year on recognition status of a number of accrediting agencies, including the former accreditor of Corinthian Colleges – the Accrediting Council for Independent Colleges and Schools (ACICS).  ACICS’ recognition was terminated by ED under the Obama Administration due to concerns over lax oversight of a number of for-profit institutions accused of defrauding their students, but the accreditor is seeking to be re-recognized by ED.
The full GAO report on accreditation is available here.
Author: KSC
To stay up-to-date on new regulations and guidance from the U.S. Department of Education, register for one of Brustein & Manasevit’s upcoming webinars.  Topics cover a range of issues, including grants management, the Every Student Succeeds Act, special education, and more.  To view all upcoming webinar topics and to register, visit www.bruman.com/webinars.
The Federal Update has been prepared to inform Brustein & Manasevit, PLLC’s legislative clients of recent events in federal education legislation and/or administrative law.  It is not intended as legal advice, should not serve as the basis for decision-making in specific situations, and does not create an attorney-client relationship between Brustein & Manasevit, PLLC and the reader.
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